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OVERVIEW

This report assesses the 2011 Judicial Training Seminar in Environmental Law for
Resident Magistrates held November 18-20, 2011 at the Hilton Rose Hall Resort and Spa
in Montego Bay, St. James, Jamaica. The seminar was sponsored by The National
Environment and Planning Agency (NEPA), Environmental Law Institute (ELI), and the
Commonwealth Magistrates’ and Judges’ Association (CMJA) and facilitated by the Court
Management Services (CMS), the Norman Manley Law School (NMLS) and the Jamaica

Environment Trust (JET).

The seminar built upon the body of experience, lessons learned and materials produced
from previous environmental law seminars organized by NEPA for members of the
judiciary in Jamaica and a pilot judicial training seminar conducted by ELI in the

Dominican Republic for judges in Jamaica, Haiti and the Dominican Repubilic.

OBJECTIVES
The primary objectives of the seminar were to:

¢ Increase the judiciary’s awareness of the role of environmental and natural

resources law and the judiciary in protecting and conserving biodiversity.

e Build greater awareness of the role of biodiversity protection in the

administration of justice in the field of environmental law.

e Provide tools for continuing learning and reference after the training is

completed.

¢ Institutionalize training in environmental law within the judicial education

systems of Jamaica.

The feedback received from the participants indicates that the seminar was successful in
increasing their awareness of environmental law and the importance of biodiversity

protection. See Appendix 4 for specific written comments from participants.

An extremely productive workshop, very enlightening. Objectives achieved and exceeded.

- Judge



BUDGET

The budget for the seminar was JMD 2,968,762 or USD 34,520; however the actual cost
was JMD 2,643,233.00 or USD 30,736. NEPA and ELI contributed towards the cost for

the accommodation, venue and equipment. All other costs were covered by the CMJA.

Programme Allocated Budget Actual Budget Variance
Costs UsSD JMD UsD JMD UsSD JMD
Local
Transportation 581 50,000 863 74,187 -282 -24,187
Airfare 3,000 258,000 2,270 195,242 730 62,758
Stationary &
Supplies 581 50,000 106 9,093 475 40,907
Materials 2,489 214,054 873 75,068 1,616 138,986
Equipment
Rental 1,485 127,710 1,468 126,248 17 1,462
Venue 2,100 180,600 2,340 201,240 -240 -20,640
(EL1-11,880; (EL1-1,021,680;
NEPA-10,936) NEPA-940,475)
Accommodation 23,760 2,043,360 =22,816 = 1,962,155 944 81,205
Communications 291 25,000 0 0 291 25,000
Miscellaneous
Charges 233 20,038 0 0 233 20,038
TOTAL 34,520 | 2,968,762 30,736 2,643,233 3,784 325,529

Exchange rate: USD86:JMD1




PROGRAMME

The sustainability of this education
programme necessitates the
development of a course
curriculum in environmental law
inclusive of permanent learning
and reference materials that may
be adapted to various audiences
within the justice system (Resident
Magistrates, Puisne judges, Clerk
of Courts and prosecutors) and is
sufficiently dynamic to allow for
creativity in the delivery of the

various topics.

To facilitate this seminar and the development of a course curriculum, NMLS drafted a

proposed syllabus in collaboration with legal professionals, ELI, NEPA and JET. The

syllabus formed the basis for the topics and presentations at the seminar and in this way

the syllabus was tested for academic viability and relevance. See Appendix 1 for the

proposed syllabus.

EmerO“""E

Photograph 1: Mr. Justice Winston Anderson, Judge of
the Caribbean Court of Justice giving his presentation.

Fifteen (15) technical and legal
professionals, both local and overseas,
presented at the seminar on a wide
range of topics as outlined in the
agenda below. These presentations
examined the application, challenges
and opportunities in the practice of
environmental law in Jamaica as it
pertains to each particular topic. Some
presentations examined the
development of jurisprudence in this
area, the interpretation of

environmental legislation in case law,

and compared the practice of environmental law in Jamaica with other jurisdictions. See

Appendix 5 for the profile of presenters, Appendix 8 for the written presentations and

Appendix 9 for the Powerpoint presentations.



The presentations were
approximately 20-30 minutes in
length and were followed by
question and answer segments.
Over 35 questions were raised
and answered during the
seminar on issues relating to the
various topics outlined on the
agenda. See Appendix 6 for
some of the questions raised

during the question and answer

segments.

A breakout session was held on the third day of the seminar to give the judicial
participants an opportunity to apply the information and materials presented. The
objective of the breakout session was to determine their level of understanding of
environmental laws and their application. The judicial participants were divided into four
groups and presented with a Hypothetical Fact Pattern (HFP) relating to a development

that caused environmental damage and breached environmental laws.

The feedback received from the participants showed that the objectives of the seminar
had been achieved, in particular, the participants generally had a good sense of
understanding of the relevant laws relating to the protection of the environment. See

Appendix 7 for the HFP and feedback from the various groups.

“This has been a truly enlightening experience. No longer will | consider
environmental issues as 'soft' and 'unsexy'... | was very impressed by the
background and obvious wealth of knowledge of the various presenters, both local
and non-local...What you have emphasized MUST be improved without further
delay to enable a more efficient and worthwhile management of all things
environmental.”

- Resident Magistrate’s comment on the evaluation form

The presenters were excellent. The knowledge gained was superb and very relevant.

- Judge



AGENDA

FRIDAY, NOVEMBER 18, 2011

WEeLcoME anND OPENING
3:30 - 4:30 P.M. Check-in and Registration
4:30 - 3:30 P.M. Opening and Welcoming Remarks

-The Hon. Mrs. Justice Zaila McCalla- Chief Justice of Jamaica
-Mr. Peter Knight - Chief Executive Officer, National Environment
and Planning Agency (NEPA)

- Mr. John Pendergrass - Senior Attorney and Director of Judicial
Education, Environmental Law Institute

-Mr. Norman Davis - Senior Tutor, Norman Manley Law School

SessioN 1: THe SigniFicaNce oF ENVIRONMENTAL PROTECTION AND THE Law

4:50 - 5:20 P.M. The Judiciary and Environmental Law: From Koala Bears to Killer
Whales
-H.H. Judge Keith Hollis-Circuit Judge, England and Wales
5:20 - 5:30 P.M. Q&A
5:30 - 5:50 P.M. The State of Jamaica’s Environment and Biodiversity Conservation

-Prof. Dale Webber, Centre for Marine Sciences (Mona)

5:50 - 6:10 P.M. Methods for Estimating the Economic Value of Damages to Natural
Resources and their Application in the Caribbean
-Mr. Jeffrey Wielgus - Consultant in Natural Resource Economics

6:10 - 6:30 P.M. Q&A

ISATURDAY, NovEMBER 19, 2011

SessioN 2: THE DEVELOPMENT OF INTERNATIONAL ENVIRONMENTAL LAw

9:00 - 9:30 A.M. International Environmental Agreements: Impact on National Law
and Their Application in Jamaican and Cam'biezm Courts
-The Hon. Mr. Justice Winston Anderson - Judge of the
Caribbean Court of Justice

9:30 - 9:45 A M. Q&A
SessioN 3: THE JamaicaN ENVIRONMENTAL LEGAL REGIME
a. Enforcement mechanisms; trial and evidence issues

9:45 - 10:15 A.M. Balancing Environment and Planning in Jamaica
-Mr. Peter Knight, Chief Executive Officer, NEPA

10:15 - 10:30 A.M. COFFEE BREAK

10:30 - 11:00 A.M. Enforcement of Environmental and Planning Laws
-Mr. Robert Collie, Director of Legal Services and Enforcement,
NEPA
-Mr. Richard Nelson, Manager of the Enforcement Branch,
NEPA



11:00 - 11:30 A.M. Overview of the Prosecution of Environmental Crimes in Jamaica
-Ms. Marie Chambers, Manager of the Legal Services Branch
-Ms. Brenda Miller, Legal Ofhcer, NEPA;
-Mr. Phillip Cross, Legal Officer, NEPA

11:30 - 12:00 A.M. Sentencing and Assess.ing Damages to Natural Resources
-Mr. Gifroy English, Attorney-at-Law

12:00 - 12:30 P.M. Q&A

12:30 - 1:30 P.M. LUNCH BREAK

b. Marine and freshwater resources; species and habitat Pmtection

1:30 - 1:50 PM Access and Management of Jamaican Beaches
-Mrs. Laleta Davis-Mattis, Executive Director, Jamaica National
Heritage Trust

1:50 - 2:10 P.M. Emergfng Environmental Issues in Fisheries M&nagement in
Jamaica
-Ms. Yvonne Joy Crawford, Senior Legal Officer, Ministry of
Agriculture and Fisheries

2:10 - 2:30 P.M. Forest Law Enforcement in Jamaica
-Ms. Rainee Oliphant, Senior Legal Officer, Forestry Department
2:30 - 2:50 P.M. The National Solid Waste NI&n.}lgement Authority (NSWMA)

Act: Pur}_?]ose and Scope of Work
-Mr. Phillip Morgan- Senior Investigator, NSWMA

2:50 - 3:30 P.M. Q &A - PANEL DISCUSSION

|SuNDAY, NOoVEMBER 20, 2011

SessioN 4: Break Out SEssION
9:00 - 10:30 A. M. BREAKOUT SESSION
10:30 - 10:45 A.M. COFFEE BREAK

SessioNn 5: ENVIRONMENTAL JURISPRUDENCE

10:45 - 11:15 A.M. Environmental Justice: New Developments and Innovative
Approaches by Judiciary Worldwide
-Mrs. Carole Excell, Senior Associate, World Resources Insitute

11:15 - 11:45 A M. Emerging Environmental Jurisprudence in the Caribbean
-Ms. Danielle Andrade, Leg Director, Jamaica Environment
Trust+

11:45 - 12:15 P.M. The Environmental Commission in Trinidad and Tobago

-Her Honour Sandra Paul, Chairman of The Environmental
Commission, Trinidad and Tobago

12:15 - 12:45 P.M. Q&A
12:45 - 1:00 P.M. CLOSING

1:00 - 2:00 P.M. LUNCH BREAK



MATERIALS

Each participant received the following information:

A booklet with presentations from the

— -

seminar A Pc'rcket Guide to
Environmental and Planning Laws of Jamaica l;

‘A Pocket Guide to Environmental and
Planning Laws of Jamaica’ produced by
NEPA

A CD of Environmental and Planning Laws

Natural Resources Conservation Authority!
National Environment and Pianning Agency
2008

of Jamaica produced by NEPA

A Hypothetical Fact Pattern to consider
during the interactive breakout session
The profile of the various presenters

One-page background paper on the seminar

ATTENDANCE

The overall attendance at the seminar was
good with a total of 78 participants from
Jamaica and other countries. The total number
of judicial participants was 48. A detailed
breakdown of the range of participants is
given in Tables 1 below. See Appendix 2 for

a copy of the registration sheets.

Table 1 — Participants

PARTICIPANTS NUMBER
36

Resident Magistrates from Jamaica

Supreme Court and Court of Appeal judges from Jamaica 6
Overseas judges from the UK, Bermuda, Trinidad & Tobago 6
and Guyana

Presenters 15
Resources personnel 15
TOTAL 78

10



EVALUATION OF SEMINAR

METHODOLOGY

At the end of the seminar, participants were asked to complete and submit a Workshop
Evaluation Form. This form was used to obtain feedback from the participants about the
clarity of the aims of the seminar, its usefulness and their satisfaction with the resources
provided and organization of the seminar. 36 participants (46% of the total participants
that attended the seminar) submitted a Workshop Evaluation form. These were 22 judges
and 14 non-judicial participants. See Appendix 3 for the sample evaluation form and

Appendix 4 for comments received.

Participants were asked to evaluate the seminar as a workshop by rating it under the

following categories:

Clarity of workshop aims
Overall usefulness of workshop
Satisfaction with presenters
Satisfaction with materials
Pace of workshop

Length of workshop

Organization of workshop

YV V. .V V V VYV V V

Venue and food provided

Participants assessed most areas by indicating their level of satisfaction. (e.g. ‘not
satisfied’, ‘satisfied’ or ‘very satisfied’). In the case of the clarity of the aims of the
seminar- ‘not clear’, ‘somewhat clear’ and ‘very clear’ and in the case of overall
usefulness of the workshop- ‘not useful’, ‘very useful’, ‘somewhat useful’. The responses

to each question were tallied and representational charts are produced below.

An enlightening seminar which has now 'pumped’ me up to fight for our environment

and the attendant issues.

- Judge

11



RESULTS

Overall, the responses indicated that the workshops were informative, useful, interesting,

and had fulfilled the objectives.

Category 1: Clarity of the aims of the seminar
The question asked was: Were the workshop’s aims made clear to you?

The results are given in Figure 1.

FIGURE 1
Clarity of Workshop Aims
)
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Level of understanding

32 participants (94%) had a “very clear” understanding of the aims of the seminar.

Cateqgory 2: Overall usefulness of workshop

The question asked was: How useful did you find the workshop overall?

Results are shown in Figure 2.

FIGURE 2
Usefulness of Workshop
2]
£35 —
T30
.%25
E%g | O Participants @
I
o 10
B O : —/ -
S Not Useful Somewhat Very Useful
g Useful
z Level of usefulness

33 participants (94%) rated the seminar as “very useful”.
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Category 3: Satisfaction with Presenters

The question asked was: How satisfied were you with the presenters?

Results are shown in Figure 3

FIGURE 3

Satisfaction with Presenters

30
25
20

s
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0 T T
Not Satisfied Satisfied Very

Satisfied
Level of satisfaction

Number of Participants

28 participants (80%) were “very satisfied” with the presenters and 7 (20%) were

“satisfied”.

Category 4: Satisfaction with materials

The question asked was: How satisfied were you with the materials?

The results are shown in Figure 4

FIGURE 4

Satisfaction with Materials

25
20
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Number of Participants

Not Satisfied Very
Satisfied Satisfied

Level of satisfaction

21 participants (60%) were “very satisfied” with the materials provided at the seminar

and 14 participants (40%) were “satisfied”.



Category 5: Pace of workshop

The question asked was: How did you find the pace of the workshop?
The results are shown in Figure 5

FIGURE 5

Pace of Workshop
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33 participants (94%) rated the pace of the seminar as “about right”.

Cateqgory 6: Length of workshop

The question asked was: How did you find the length of the workshop?
The results are shown in Figure 6

FIGURE 6

Length of Workshop
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Length

25 participants (83%) rated the length of the seminar as “about right”. 3 participants
(10%) thought the seminar was “too short” and 2 participants (7%) thought it was “too

long”. It should be noted that only 30 participants responded to this question.



Category 7: Organisation of workshop

The question asked was: How satisfied were you with the organisation of the workshop?

The results are shown in Figure 7.

FIGURE 7
Organization of Workshop
a
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Level of satisfaction

An equal number of participants (16) were “very satisfied” or “satisfied” with the

organisation of the seminar. Only 32 participants responded to this question.

Category 8: Venue and food provided

The question asked was: How satisfied were you with the venue/food provided?

The results are shown in Figure 8.

FIGURE 8
Venue and Food
a
ey
@
220
=
E 15
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o 5
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Level of satisfaction

19 participants (58%) were “very satisfied” with the venue and food provided at the
seminar and 13 (39%) were “satisfied” and 1 participant (3%) was “not satisfied”. Only

33 participants responded to this question.
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SUMMARY OF EVALUATION

An overview of the ratings and comments highlight the following conclusions:

1. Clarity of Workshop Aims: 94% of participants had a very clear understanding of

the aims of the seminar.

2. Overall Usefulness of Workshop: 94% of the participants rated the seminar as

very useful.

3. Satisfaction with Presenters: 80% of the participants were very satisfied with the

presenters.

4. Satisfaction with Materials: 60% of the participants were very satisfied with the

materials provided at the seminar and 40% of the participants were satisfied.

5. Pace of the Workshop: 94% of the participants rated the pace of the seminar as

about right.

6. Length of Workshop: 83% of the participants rated the length of the workshop as
about right.

7. Organization of Workshop: 50% of the participants were very satisfied and 50%

were satisfied with the organization of the seminar.

8. Venue and Food: 58% of the participants were very satisfied and 39% of

participants were satisfied with the venue and food provided.

9. Of the 36 participants that completed evaluation forms, none indicated dissatisfaction
with the clarity of aims, materials provided, presenters and presentations or
usefulness of the workshop. Only one (1) participant was not satisfied with the venue
and food provided.

A full listing of comments made by participants is given as Appendix 8.

Possible sources of error_ in analyzing workshop evaluations

1. No response: In 9 instances there were unanswered questions on the Evaluation
Form.
2. Only 46% of the total number of participants (36 out of 79 participants)

completed the Evaluation Form.

16



APPENDICES

APPENDIX 1 - PROPOSED SYLLABUS

1. Introduction to Environmental Jurisprudence: All topics are to be discussed with
the application of these principles in jurisdictions around the world with an emphasis
on Caribbean region

>

The beginnings of environmental law: the significance of environmental
protection, genesis and development of International and Caribbean
Environmental Law and principles.

Standing and developments in the area: “the environment as client or
complainant”.

Environmental rights: Constitutional protection under the Charter of Rights and its
implications.

Use of other areas of law to address matters of the environment:

o Statutory Nuisances
o Administrative Law
o Criminal Law

2. Multilateral Environmental Agreements (MEAS)

>

>

>

Monist vs Dualist Jurisdictions: Examination of case law where conflicts arise
between non-ratification and impact on citizens.

Overview of the MEAs ratified by Caribbean nations as well as those not ratified
(non-exhaustive list): Law of the Sea, International Convention for the Prevention
of Pollution from Ships (MARPOL Convention and 1997 Protocol), Convention on
Biological Diversity, Convention on the International Trade in Endangered Species,
the Basel Convention on the Control of Transboundary Movements of Hazardous
Wastes and their Disposal, Convention on Biological Diversity, The Rio
Declaration, Convention on Access to Information, Public Participation and Access
to Justice in Environmental Matters (the Aarhus Convention- Jamaica is not a
party), UNESCO Convention Concerning the Protection of the World Cultural and
Natural Heritage.

International Environmental Law: Practice in the Courts.

International Trade Law: Environmental implications.

3. The Jamaican Environmental Legal Regime: An examination of the principal laws
governing the environment (non-exhaustive list).

>

Marine and freshwater resources:

o] National laws — Beach Control Act, Fishing Industry Act, Wildlife Protection
Act, Water Resources Act, Maritime Areas Act.

17



Species and habitat protection:

o] National laws - Forest Act, Natural Resources Conservation Authority Act, The
Endangered Species (Protection, Conservation, and Regulation of Trade) Act,
Wildlife Protection Act.

Waste management:

o] National laws — Solid Waste Management Authority Act, Public Health Act and
Regulations.

Planning and environment:

o] National laws — Natural Resources Conservation Authority Act (environmental
impact assessments), Town and Country Planning Act, Beach Control Act,
Local Improvements Act, Land Development and Utilization Act, Access to
Information Act, Quarries Control Act, Mining Act, Jamaica National Heritage
Trust Act.

4. Caribbean Environmental Law: Practice in the Courts

>

>

Overview of significant Jamaican criminal cases

Overview of significant Jamaican and Caribbean civil cases: Jamaica, Belize,
Trinidad and Tobago, Bahamas, Guyana etc.

Enforcement mechanisms and evidence issues

Sentencing and the quantum of damages: giving value to natural resources

18



APPENDIX 2 - REGISTRATION SHEETS

The Court Management Services

JUDICIAL TRAINING WORKSHOP ON ENVIRONMENT LAW IN JAMAICA

18™ - 20™ NoveMBER , 201 I, HILTONHOTEL, ROSE HALL, MONTEGO BAY, JaAMAICA

Alleyne Desiree Ag, Senior Resident Magistrate Her Honour Mrs.

Anderson Jennes Resident Magistrate, Her Honour Miss M . /’Q_\ . /(—/&____

Barnes Sheron Resident Magistrate, Her Honour Miss o / CMS% ( (\yﬁc&tu\ﬂ/‘-\,
A j f /
Blake Powell Paula Ag. Senior Resident Magistrate Her Honour Mrs, ‘7 @)WL( PV‘V-W f g(g/l '/)V\/’Cﬂ P /% % pu\//yﬂ/
; 4
Brooks Natalie Resident Magistrate, Her Honour Miss %—{ /

?
Brown Cresencia Resident Magistrate, Her Honour Miss (/A%/L/"\ %A/\A . ﬂjﬂ‘ng\,\
I NS

)k Brown Yvonne Resident Magistrate, Her Honour Miss K%A ~ ) N L N

7
(/ Burchenson Oswald. E. Resident Magistrate, His Honour Mr. - .
Burton George Resident Magistrate, His Honour Mr. S\@_E\?\,\Q\\ C%ﬁ/\@wﬂ% ~ g '@’-—V\\\

; o U T M’
Campbell William Resident Magistrate, His Honour Mr. W /{ : ,\ /\/ /Vl 1
|
Chatoor Vashti Resident Magistrate, His Honour Mr. @L/»\L.,L r @Mﬁﬁ e @@a el

Dunbar-Green Marcia Senior Resident Magistrate, Her Honour Mis._ - M S

3 4 I S ek Yo % b fimid
Edwards Valrie Resident Magistrate, Her Honour Miss % Z/ o ?/Y KL’Z/’U"}-—‘ uy[-/

Ellis Maxine Resident Magistrate, Her Honour Miss ;D{m\ (}-@‘J\ : W%‘A

Facey Vaughn Resident Magistrate, His Honour Mr. ‘J\E,

Jiaal (B

el Y

N Fraser Georgiana Ag. Senior Resident Magistrate Her Honour Mrs. % %@9" C/‘% E » SR t/ %&ﬂ
% Gallimore-Rose D. Resident Magistrate, Her Honour Mrs. 2 V M 7/%

Harris Vivene Senior Resident Magistrate, Her Honour Mrs. / /\%/u_, %M/ /OL% /7

Hart Hines Natalie Resident Magistrate, Her Honour Mrs,

3
§
N

Henry Winsome Resident Magistrate, Her Honour Miss (,5 [[{UDRPY Uk Uil ey

3 X
‘ con g A e Al VLela
Henry-McKenzie Grace Resident Magistrate, Her Honour Mrs.
Jackson Haisley Stephane | Resident Magistrate, Her Honour Ms. % > Lé \7‘27 i@,,, (ﬂ O%/a/» @

Lawrence Ruth Resident Magistrate, Her Honour Miss Z <3 /
Maddix Simone Resident Magistrate, Her Honour Miss ﬁ/ W @@ % O\d m \g/[ 00/ M

v
Moyston Matjorie Resident Magistrate, Her Honour Mrs. o~ M / N m)zj Y ; ? M
; @
Nembhard Anne-Marie Resident Magistrate, Her Honour Miss W ) WM \/7 W
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Orr Stephany

Resident Magistrate, Her Honour Miss

Palmer Dale

Resident Magistrate, His Honour Mr.

Pettigrew-Collins Andrea

Senior Resident Magistrate Her Honour Mrs.

Pennicooke Winsome

Resident Magistrate, Her Honour Miss

Pusey Judith Senior Resident Magistrate Her Honour Miss ., % -~

/ s
Reid Ieolin Resident Magistrate, Her Honour Mrs. M > %\ P M o
Reid Tara Resident Magistrate, Her Honour Miss M

Shelly -Williams Lorna

Resident Magistrate, Her Honour Mrs.

‘Wolfe-Reece Simone

Resident Magistrate, Her Honour Mrs.

1
Smith Opal Resident Magistrate, Her Honour Miss Jad = - —%g 7 {
fe
)K" Thomas Andrea Ag. Senior Resident Magistrate Her Honour Miss (@ﬁ —
Wiltshire Calys Resident Magistrate, Her Honour Miss - Chair CK/SR \’bﬁ\é)‘l’ % lm
Q .

Awfw\f) QéS dewt Ma q(SfYajt

Attendance Register
Environmental Law Judicial Seminar

The Hon Mrs. Justice Zaila McCalla - Chief Justice

The Hon Mrs. Justice Norma Mcintosh

i 2ndsC

The Hon Mirs. Justice Marjorie Cole Smith

bt

The Hon Mr. Justice Evan Brown (Actg)

The Hon Mrs. Justice Sharon George (Acting)

Mrs. Sonia Bertram-Linton (Master-In-Chambers) Actg
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Attendance Register
Environmental Law Judicial Seminar

The Hon. Mrs. Justice Norma Wade- Miller - Puisne Judge - Bermuda,
President of the Commonwealth Magistrates Association

Justice

The Hon. Mr. Justice Winston Anderson - Judge of the Caribbean Court of

Her Honour Sandra Paul - Environmental Commission of Trinidad & Tobago

Smm;l

H. H. Judge Keith Hollis - Circuit Court Judge, England & Wales

U9

Tobago

The Hon. Madame Justice Mira Dean- Armorer - High Court of Trinidad &

The Hon. Mr. Justice Winston H. D. Patterson - Supreme Court Judge,

Guyana
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APPENDIX 3 - EVALUATION FORM

WORKSHOP EVALUATION FORM
Judicial Training Seminar In Environmental Law for Resident Magistrates
November 18-20, 2011

Thank you for attending this workshop. Please fill in the evaluation form below --your
feedback will help us improve our future training programs.

Date:

Name (OPTIONAL):

Background (Occupation):

1. Were the workshop's aims made clear to you?

Not clear ]
Somewhat clear ]
\ery clear ]

2. How useful did you find the workshop overall?

Not useful ]
Somewhat useful ]
Very useful []

3. How satisfied were you with the presenters?

Not satisfied O
Satisfied O]
Very satisfied []

4. How satisfied were you with the material?

Not satisfied O
Satisfied O]
Very satisfied []

5. How did you find the pace of the workshop?

Too slow ]
About right []
Too fast U
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6. How did you find the length of the workshop?

Too short O]
About right ]
Too long ]

7. How satisfied were you with the organization of the workshop?

Not satisfied ]
Satisfied ]
\fery satisfied [

8. How satisfied were you with the venue/food provided?

Not satisfied ]
Satisfied ]
\fery satisfied [

9. Please use the space below for any additional comments and suggestions.

THANK YOU.
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APPENDIX 4 - COMMENTS ON EVALUATION FORM

A Informative weekend in a beautiful country. Looking forward to attending another
environmental seminar in Jamaica in the future. Thankful for the extended invitation.

- Attorney-at-Law

A Lovely accommodation. Let's maintain this standard in menu selection.

- Resident Magistrate

A In relation to question 6 (length of workshop). It was too short. Only in light of all the
material that had to be covered. A lot within a short space of time

- Resident Magistrate

A More time needed.

- Acting Puisne Judge

A This has been a truly enlightening experience. No longer will I consider environmental
issues as 'soft’ and 'unsexy' :). | was very impressed by the background and obvious
wealth of knowledge of the various presenters, both local and non-local. | strongly
recommend that you lobby Parliament and policy makers to make the relevant
changes to legislation etc. What you have emphasized MUST be improved without
further delay to enable a more efficient and worthwhile management of all things
environmental.

- Resident Magistrate

A Very informative and comprehensive. Presenters were concise and very
knowledgeable. Consolidation of writing legislation should be considered.

- Resident Magistrate, Special Coroner

A The presenters were excellent. The knowledge gained was superb and very relevant.

- Judge

A The hypothetical could have been better time managed, for example, with four
groups the questions could have been apportioned between the groups instead of
asking each to address every question in the assigned section.

- Puisne Judge (AQ)

A The sustainable continuation of the objectives.

- Attorney-at-Law
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The presentations were short and interesting, very instructive and informative. |
especially liked the early end on Saturday - a rare treat and | learnt a lot on a
very interesting and emerging area in the law.

- Senior Resident Magistrate

The presentations were well prepared and well-delivered.

- Chairman, Environmental Commission

An enlightening seminar which has now '‘pumped' me up to fight for our

environment and the attendant issues.

- Judge

An extremely productive workshop, very enlightening. Objectives achieved and

exceeded.

- Judge

There needs to be a standard bearer for review of Legislation as it applies to
current outdated fines. Just speaking about it will not start the process of change.

- Unknown, Administration and Finance

Thanks. Very useful Seminar in a very important but often too neglected area in
our society.

- Resident Magistrate

Very good presentations. Professor Webber really set the tone for what most
thought would be boring.

- Unknown

More practical scenarios utilised in presentations.

- Resident Magistrate




APPENDIX 5 - PROFILE OF PRESENTERS

H.H. Judge Keith Hollis - Circuit Judge, England & Wales

Professor Dale Webber — Centre for Marine Sciences, University of the West Indies
Mr. Jeffrey Wielgus — Consultant in Natural Resource Economics

The Hon. Mr. Justice Winston Anderson — Judge of the Caribbean Court of Justice
Mr. Robert Collie- Director of Legal Services and Enforcement, NEPA

Ms. Marie Chambers - Legal Officer, NEPA

Mr. Richard Nelson — Manager of the Enforcement Branch, NEPA

Ms. Yvonne Joy Crawford — Senior Legal Officer, Ministry of Agriculture and Fisheries

© ® N2 O A~ wDbdR

Mr. Gilroy English — Attorney-at-Law

=
o

. Miss Rainee Oliphant — Senior Legal Officer, Forestry Department

=
=

. Mr. Phillip Morgan — Senior Investigator, National Solid Waste Management Authority

=
N

. Mrs. Laleta Davis-Mattis — Executive Director, Jamaica National Heritage Trust

=
w

. Mrs. Carole Excell — Senior Associate, World Resources Institute

=
I

. Miss Danielle Andrade — Legal Director, Jamaica Environment Trust

15. Her Honour Sandra Paul — Environmental Commission of Trinidad & Tobago

H1S HONOUR JUDGE KEITH HOLLIS

Keith Hollis has been a judge in England for twenty years, for the last eleven years sitting as a
Circuit Judge in Kent & Sussex. Before taking judicial appointment he was the founder and

senior partner of a firm of solicitors in south west London.

He has a wide experience in judicial training which has included work as a tutor for the Judicial
Studies Board of England & Wales (now the Judicial College) on both civil law and human
rights. For ten years until 2009 he was the Director of Studies for the Commonwealth
Magistrates & Judges Association (CMJA) and responsible devising and running for their wide

programme of activities.

He has been the Diversity and Community Relations Judge for Sussex. His main professional
interest has been in environmental and housing law. He started in practice acting as a solicitor
for the Banabans of Ocean Island in the Pacific in their actions against the UK Government and
others arising from the environmental degradation of their homeland island by phosphate
mining. During his time with the C.M.J.A he was involved with the United Nations
Environment Programme in their development of a judicial benchbook and a judicial training

module on international environmental law.

Keith is married with two grown up children. His interests are in hill walking and music,

chairing New Sussex Opera.
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PROFESSOR DALE F. WEBBER

Professor Dale Webber is a Coastal Ecologist with more than twenty years’ experience in the
environmental field both as a lecturer and as a consultant. He has Doctor of Philosophy
(Ph.D.) in Marine Ecology from the University of the West Indies where he has for many years
lectured courses in Ecology, Coastal Zone Management and Environmental Management. Dale
has supervised over 38 Masters and Ph.D. graduate students and published over 40 papers on
a range of marine, coastal and environmental issues including:The development of the
Jamaica national programme of action for marine pollution from land based sources and
activities, The South Coast Sustainable Development Study; Towards the Management of the
Black River Lower Morass; The North Coast Highway Improvement Project; Planning and
Management of Heavily Contaminated bays and Coastal Areas in the Wider Caribbean -
Kingston Harbour and the development of a Management Plan for The Falmouth Wetlands and
the Martha Brae River Estuary Management project. Professor Webber was recently appointed
to Grace Kennedy Foundation’s endowed Chair at the UWI as The James Moss Solomon Chair
in Environmental Management, where he heads the Environmental Management Unit and
continues to serve as Director of the Centre for Marine Sciences. Since 2009 Professor Webber
has been the Chairman of the Environmental Foundation of Jamaica and a member of the

National Council of Ocean and Coastal Zone Management, a sub-committee of Cabinet.

JEFFREY WIELGUS

Jeffrey Wielgus is a consultant in Natural Resource Economics for Ocean Conservancy, where
he is helping to assess the economic damages resulting from the BP-Deepwater Horizon oil
spill in the Gulf of Mexico. Jeffrey has also worked for the World Resources Institute, where he
studied the economic values of coastal resources in the Caribbean and provided guidance to
companies on including economic valuation as part of their environmental management
protocols. Jeffrey has a B.Sc. in Marine Science/Biology (University of Miami) and Master
degrees in Ecology (Universidad de los Andes, Colombia) and Environmental and Natural
Resource Economics (University of Maryland/Universidad de los Andes joint degree). For his
Ph.D. research (Bar-llan University, Israel), Jeffrey studied the impact of human activities on
the ecology and economics of the coral reef system of the northern Red Sea. Jeffrey has
conducted research on marine conservation and economics at Arizona State University, the
University of British Columbia, and the University of Cambridge. He worked in the Colombian
Ministry of the Environment as its first Assistant Director for Non-forest Ecosystems, where he

helped develop legislation to protect the country’s coastal and marine ecosystems.

THE HON. MR. JUSTICE WINSTON ANDERSON

Mr Justice Winston Anderson, of Jamaican nationality, took the degree of Bachelor of Laws
(with Honours) from the University of the West Indies (Cave Hill) in 1983. From 1983 to 1984
he taught International Law, among other subjects, at his Alma Mater, whilst pursuing the
Masters in Law degree there. In 1984, Mr Justice Anderson proceeded on a Commonwealth
Scholarship to Cambridge University in England and graduated with a Doctorate in Philosophy

(PhD) in 1988 majoring in International and Environmental Law. Also, in 1988, he completed a

28



course of training at the Inns of Court School of Law in London (with Honours) and was called

to the Bar of England and Wales, as a Barrister of the Honourable Society of Lincoln’s Inn.

He rejoined the Faculty of Law of the University of the West Indies in 1988 and was called to
the Bar of Barbados in 1989. In 1996 Mr. Justice Anderson was appointed Senior Lecturer on
Fellowship Leave at the University of Western Australia, and in 1999 became Senior Lecturer
in the University of the West Indies on indefinite tenure. Mr. Justice Anderson was appointed
General Counsel of the Caribbean Community (CARICOM) Secretariat on secondment from the
University of the West Indies for the years 2003-2006. In 2006 he was appointed Professor in
the Faculty of Law, University of the West Indies and was called to the Bar of Jamaica in
February 2007. In 2006, he was appointed CLIC Executive Director. Mr. Justice Anderson was
elevated to the Bench of the Caribbean Court of Justice at King’s House, Kingston, Jamaica, on
15 June 2010.

ROBERT COLLIE

Robert Collie is the Director of Legal Services and Enforcement at NEPA. Prior to ascending to
this position Robert worked as an attorney-at-law for five (5) years at Myers, Fletcher and
Gordon in the Property and Litigation Departments. His property practice included commercial,
hotel and residential developments, mortgages, probate, general conveyancing matters and
providing advice regarding property ownership and development in Jamaica. In his litigation
practice he has appeared before all courts in Jamaica and has prepared cases for the Privy
Council. His clientele has included RedStripe, BNS, NCB, VMBS, FCIB, WIHCON, Grand Bahia
Principe, lberostar among other prominent Jamaican companies and overseas business
interests. He is the Jamaica Independence (Male) Scholar for the year 2001 awarded to the
male student with the second highest Cambridge Advanced Levels score in Jamaica and
received the Michael March Memorial Prize from the Norman Manley Law School for

outstanding performance in the Law of Remedies.

A member of the Commercial Law, the Social Affairs and the Civil Procedure and Practice
Committees of the Jamaican Bar Association, Robert sits on the Board of Directors of the
Jamaica Foundation for Lifelong Learning, the Jamaica Intellectual Property Organisation, the
Jamaica 4H Clubs, the Jamaica Information Service and is a Commissioner of the Fair Trading
Commission. He is currently a tutor at the Norman Manley Law School teaching the Law of

Succession.

MARIE CHAMBERS

Marie Chambers is a graduate of the Norman Manley Law School and Manager of the Legal
Services at the National Environment and Planning Agency. She is an advocate for
environmental protection since high school. She chose the field of environmental and planning

law and her interests are Wildlife Protection and Ecosystem Management.
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YVONNE JOY CRAWFORD

From 1977 to 1981, Yvonne Joy Crawford (Joy) worked in various administrative posts in
government. Joy has also had extensive experience in the private sector as a paralegal in
conveyancing, probate and commercial law, throughout the period 1982 to 1995. From 1995
until present, Joy has been the Senior Legal Officer at the Ministry of Agriculture where she
spearheads the Ministry’s Legal Programme including the promulgation of legislation.
Throughout the period she has, inter alia, represented the Ministry/Government at various
meetings on Food Safety, Bilateral Agreements on Trade, Intellectual Property Rights in
Agriculture dealing with such subjects as Plant Protection, Biosafety, and the International

Treaty on Plant Genetic Resources for Food and Agriculture.

Joy is currently Chairman of the Ad Hoc Legal Working Group for the development a common
fisheries and regime for CARICOM, a position which she has held from January 2006 to
present. Additionally, in May 2007, she represented the Caribbean Regional Fisheries
Mechanism at the ESA Meeting on Trade and Sustainable Approaches to Fisheries Negotiations
under WTO/EPA in Port Luis, Mauritius,( May 2-4, 2007) where she did a presentation on “The
Caribbean Experience on the Development of a Regional Fisheries Policy and Relations with the
EU”.

Mrs. Crawford has also been a presenter at Meetings on Fisheries Aspects of the ACP-EU
Economic Partnership Agreements on “Fisheries in ACP-EU EPA Negotiations” in Windhoek,
Namibia, August 28-29, 2008 and Mombasa, Kenya, February 9 -10, 2010 where she
presented the CARIFORUM Experience. Additionally, Joy was a National Legal Consultant for
the Food and Agriculture Organization in 2005 and 2006.

GILROY ENGLISH

Mr. Gilroy English is a graduate of the Norman Manley Law School and an advocate for
environmental protection. He is a past employee of the National Environment and Planning
Agency for over 9 years and a past Manager and Director of the Legal and Enforcement
Division. He now works on the other side, guiding developers on sustainable development
within the confines of the law. He is also a consultant on risk assessment associated with

developments and regulatory matters.

RAINEE OLIPHANT

Ms. Rainee Oliphant, is the Head of the Legal and Enforcement Division of the Forestry
Department and a practicing Attorney-at-Law, with a specialisation in Environmental Law. Her
deep-seated interest in all things environmental started in 1997 when she actually began
working in this field as a legal researcher at the Natural Resources Conservation Authority
until her graduation in 1999 from the Norman Manley Law School. This initial start panned out
into a career and has persisted throughout the entire eleven years of her practice. After
graduation from the Law School, Ms. Oliphant worked for a brief stint at the National

Environment and Planning Agency before moving to the Forestry Department in 2000 as the
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entity’s Legal Officer. During her tenure as the Department’s Legal Officer Ms. Oliphant
participated in the completion of the process for the Debt-for-Nature Swap under the US
based Tropical Forest Conservation Act. In 2006 she transitioned into the position of Executive
Officer of the Jamaica Protected Areas Trust, where her main responsibilities centred around

the establishment and daily operations of the “Forest Conservation Fund”.

In 2009 Ms Oliphant returned to the Forestry Department in a different capacity, namely its
Senior Legal Officer, and the Director of the Legal and Enforcement Division. She continues to

serve in that capacity to date.

PHILLIP GARFIELD GEORGE MORGAN
Mr Phillip Morgan came to the National Solid Waste Management Authority after eight years

of exemplary services as a Revenue Investigator in the Revenue Protection Division of Ministry
of Finance. His current position at the National Solid Waste Management Authority is as a
Senior Investigator. Among his functions is the Enforcement of the National Solid Waste
Management Act of 2001. One of his major achievements is the implementation of the Fixed
Penalty Notice System which saw the issuing tickets for breaches of the Public Cleanliness
Regulation of 2003. He has been instrumental in the drive to increase the level of compliance
in waste management by commercial entities island wide. This resulted in significant increases

in revenue earned by the Authority.

A trained Commercial Fraud investigator, Mr Morgan holds BSc. (Hons.) in Computer &
Management Studies from the University of Technology (UTECH). He is a member of the

Power of Faith Ministry. Among his Interests are Computers, Football, and Cricket.

CAROLE EXCELL

Carole Excell is an environmental lawyer and freedom of information expert with more than 12
years of professional development experience. She has worked in the Caribbean, Africa and
parts of Asia, on access to information and environmental law projects. Carole Excell is
currently Senior Associate in the Institutions and Governance Program (IGP) at the World
Resources Institute (WRI) Washington D.C. working on Access to Information, Public
Participation and Access to Justice issues around the world. Previously she was the
Coordinator for the Freedom of Information Unit of the Cayman Islands Government in charge
of ensuring the development and effective implementation of the Cayman Islands Freedom of
Information Law. She also worked with The Carter Center in Jamaica working on their Access
to Information Project implementing the Jamaica Access to Information Act. As part of the
Carter Center Access to Information project she was involved in the development of materials,
conduct of research and analysis on legal and policy issues associated with the right to
information. Her formative experience in environmental law came from working for seven
years with the Government of Jamaica on environmental and planning issues both at the
Natural Resources Conservation Authority and then at its successor the National Environment

and Planning Agency.

31



Carole Excell is an Attorney-at-law with a LLB from the University of the West Indies and
Certificate of Legal Education from the Norman Manley Law School, Mona. She has a Masters

Degree in Environmental Law from the University of Aberdeen in Scotland.

DANIELLE ANDRADE

Danielle Andrade is an Attorney-at-Law currently working and living in Jamaica. She obtained
a Bachelor of Laws (LLB) degree from the University of the West Indies, Cave Hill, Barbados,
in 2003 and her Legal Education Certificate (the required qualification to practise law in
Jamaica) at the Norman Manley Law School, Jamaica, in 2005. In 2009 she was the recipient
of a British Chevening scholarship and completed a Masters degree in Environmental Law from
Queen Mary, University of London where she focused on Climate Change Law and Policy,

International Environmental Law and Advanced Administrative Law.

For the past five years she has been practising public interest environmental law as Legal
Director of the Jamaica Environment Trust (JET), a non-profit, environmental, non-
governmental organisation, where she is presently employed. Her work focuses on public
interest environmental cases. Areas of expertise include environmental policy, litigation,
reviewing legislation, environmental impact assessment and decision-making procedures and

environmental law education.

HER HONOUR SANDRA PAUL

Her Honour Sandra Paul is the Chairman of the Environmental Commission of Trinidad and
Tobago she was formally the Commission’s Deputy Chairman. She is a former Judge of the
Industrial Court of Trinidad and Tobago, a former Magistrate of the Judiciary of Trinidad and
Tobago. Her Honour obtained Diplomas in International Environmental Law and Comparative
International Environmental Law from the United Nations Institute of Training and Research
(UNITAR), Geneva, Switzerland. She holds a Masters of Laws Degree from the University of
London and is the holder of a Bachelor of Laws Degree (Upper Second Class Honours) from

the University of the West Indies.

She was the recipient of a Fulbright Hubert H. Humphrey Fellowship tenable at the University
of Minnesota, USA, where she specialized in Alternative Dispute Resolution with an emphasis
on Mediation. She has lectured extensively on alternative dispute resolution and mediation
and conducted mediation workshops and training programmes for the Supreme Courts of
Trinidad and Tobago and the Organisation Eastern Caribbean States. Her Honour was
appointed a member of the Committee for the establishment of the Mediation Programme in
the Family Court Pilot Project. She along with the other members of that Committee drafted
what is now the Mediation Act No. 8 of 2004. Her Honour served as a Member of the

Mediation Board of Trinidad and Tobago for two terms.
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APPENDIX 6 - QUESTION AND ANSWER SEGMENTS

Q & A Segment 1
The State of Jamaica’s Environment and Biodiversity Conservation

- Prof. Dale Webber —Centre for Marine Science, University of the West Indies

Methods for Estimating the Economic Value of Damages to Natural Resources and their
Application in the Caribbean

- Mr. Jeffrey Wielgus — Consultant in Natural Resource Economics

1. What happened in Belize’s Westerhaven (ship grounding) case and how much was the award in
damages to the coral reef?
A. The award was USD$2600 per m2

2. | have a case before me in Trinidad and Tobago about a man who cut through a forest range
and we are trying to make an appropriate assessment about the cost of the damage. Your
presentation is very helpful and | would like to discuss this with you in more detail.

3. Is the sponge specie that you showed us original (native)?
A. Yes

4. Are there still mangroves in Black River and the original shrimp species in Middle Quarters?
A. The mangrove population has decreased due to growth of invasive Ginger Lillies that
compete for space. Very few shrimp remain and most of what is sold is an evasive
crustacean.

5. Your methodology is very relevant for the Caribbean. A contingent valuation was done for the
Navairo Swamp in Trinidad and Tobago.

Q & A Segment 2
The Judiciary and Environmental Law: From Koala Bears to Killer Whales
- H.H. Judge Keith Hollis, Circuit Judge of England and Wales
International Environmental Agreements: Impact on National Law and Their Application

in Jamaican and Caribbean Courts
- The Hon. Mr. Justice Winston Anderson , Judge of the Caribbean Court of Justice

1. How do you prove custom if you need evidence of this for the case?

2. With issues such as human rights and population growth how do you deal with people’s rights to
develop/enjoy their land vs the environment?

3. Are we moving away from the exceptions for incorporation?
A. More countries are incorporating conventions into their local laws.

4. Can you tell us some of the recent development in the UK on access to justice that improves
the ability of citizens to take case before the court (criminal and civil law)?
A. In the UK there are Protective Costs Orders for parties that bring public interest cases.

5. Can you indicate whether there are any exceptions to the doctrine of dualism which could have

been taken into consideration in the Seafood and Ting case? Are there any other cases where
exceptions would be relevant?
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Q & A Segment 3
Enforcement of Environmental and Planning Laws

- Mr. Robert Collie, Director of Legal Services and Enforcement, NEPA
- Mr. Richard Nelson, Manager of the Enforcement Branch, NEPA

Overview of the Prosecution of Environmental Crimes in Jamaica
- Ms. Marie Chambers, Manager of the Legal Services Branch

Emerging Environmental Issues in Fisheries Management in Jamaica
- Ms. Yvonne Joy Crawford- Senior Legal Officer, Ministry of Agriculture and Fisheries

1. Where are the new fines under the Act found?
A. The fines will be under new Fisheries Act so that we can increase the fines as we need to.

2. What else are we doing to deal with this problem of sea turtle poaching?
A. NEPA has a public education branch — doing education in schools and communities.

3. Have you noted an increase in poaching from fishermen of neighbouring countries and who is
the relevant agency dealing with this?
A. The coastguard will usually be the first to respond. They will seize and detain vehicles until
adjudication.

4. Concerning the licences to bring in exotic marine mammals? If they escape shouldn’t this be at
their peril (e.g. Rylands v Flethcer)?
A. Under the new Act there will be a provision dealing with this.

5. Wildlife are not capable of ownership but does ownership vest in the authorities and if so why
can’t you bring prosecution for malicious destruction of property or larceny where the penalties
are higher?

A. A permit is required for the introductions of certain species. The wildlife is owned by the
government but this has never been tested.

6. When people appeal the conviction, is there a provision for an injunction?
A. The Minister can order a constable to enter property and stop activity.

7. Why is it that the Clerk of Court cannot have the right of forfeiture under the Fisheries Act?
A. We did not think of this and will ask the Attorney General if this can be done.

8. The discharge into Kingston Harbour may be licensed but could be deleterious to the
environment and fish. How does the fisheries industry handle this.
A. We defer this issue to NEPA.

9. How many matters does the Fisheries Division prosecute or does the DPP do this?
A. Itis hard to estimate this but there are some matters.

10. People in intellectual property, Jamaica Intellectual Property Office, have been collating
information on cases. Can we do this for environmental offences?
A. A project was started on this but has not been completed.

11. What provisions are there for children that are attacked by endangered species?
A. This usually happens when people wonder into the habitat for the alligators.
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Q & A Segment 4

Access and Management of Jamaican Beaches
- Mrs. Laleta Davis-Mattis, Executive Director, Jamaica National Heritage Trust

Sentencing and Assessing Damages to Natural Resources
- Mr. Gilroy English, Attorney-at-Law

Forest Law Enforcement in Jamaica

- Ms. Rainee Oliphant, Senior Legal Officer, Forestry Department

National Solid Waste Management Authority Act: Purpose and Scope

- Mr. Phillip Morgan, Senior Investigator, National Solid Waste Management Authority

1. There is legislation on beach access in St. Kitts that says there should be public access to
beaches.

2. We are concerned about the value of the environment as it relates to humans but is there any
consideration of the value in itself?
A. It started as being very anthropocentric and is now heading towards more of an ecocentric
approach.

3. To what extent are people using charges of conspiracy to deal with people who are not willing to
pay fines?
A. There is a Valdez oil spill case where there was a holding company and a subsidiary and
this makes it difficult to track offenders.

4. Legislative capping is not good because it can become outdated.
A. | am not recommending this but what | suggested is that we could have a formula for
estimating damage which would take into account inflation.

5. Would the law give people a right to enjoy a beach in Negril?
A. Itis discretionary whether the judge can do this.

6. We added automatic review of penalties to our laws in the States and it can be increased every
3 years. Money collected must be used to restore damage.

7. There is a case where five fishermen were brought before the court because they tried to
charge people for entering Hellshire. The case was dismissed for want of prosecution but here
are many unanswered questions.

A. They have no right to charge for entry.

8. Can someone dock offshore and walk around the island?
A. The Crown has no rule that you cannot walk along the foreshore — only as it relates to dry
land which is private property.

9. In the case of Sandals which has lost land from erosion, can people stop you from walking along
that foreshore area now.
A. The law says that when you have lost land then it is lost. In the case of accretion, people
have applied to the commissioner of Lands to annex this part of the land to their title.

10. How do you track waste being dumped from ships?
A. There are few persons who are licensed to collect waste from ships and we know who they
are so we can track them.

11. What percentage of persons pay fixed ticket fines?
A. 30%

12. Under which law does the burning of residential garbage fall under?
A. Under the NRCA Regulations.
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13. Are community service orders being utilized for offenders under the Act?
A. Yes this is being utilized. An RM convicted someone recently for cutting down trees in a
forest reserve and his sentence was to replant a hectare of tress in a forest reserve.

Q & A Segment 5
Environmental Justice: New Developments and Innovative Approaches by Judiciary
Worldwide

- Mrs. Carole Excell , Senior Associate, World Resources Institute

Emerging Environmental Jurisprudence in the Caribbean

- Ms. Danielle Andrade, Legal Director, Jamaica Environment Trust

The Environmental Commission in Trinidad & Tobago

- Her Honour Sandra Paul, Chairman of The Environmental Commission, Trinidad & Tobago

1. Can you give an example of how India has progressed in the development of environmental
law?

A. India has regulations for the EIA process, a certification process for EIA consultants and
sanctions for EIA consultants that prepare fraudulent EIAs. The right to a healthy
environment in their constitution which has been interpreted by the courts as a right to
environmental education.

2. Can the right to a healthy environment be used by a government agency to protect children’s
rights to open spaces?

A. Yes the Charter of Rights is open to agencies that want to do this. An example could be
NEPA or the Children’s Advocate. There is a case (Minors Oposa) in the Philipines where a
constitutional action was filed on behalf of children to challenge approvals given to cut
down trees in a forest. The principle of inter-generational equity was applied.

3. What led to the establishment of the Environmental Commission of Trinidad and Tobago?
A. There was a recognition that we needed to have our own court to deal with environmental
offences.
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APPENDIX 7 - SUMMARY OF BREAKOUT SESSION

Hypothetical Fact Pattern

Instructions

This Hypothetical Fact Pattern concerns the construction of a development and is divided into two
sections: the pre-construction phase and the post-construction phase.

Backaround

Tranquil Vista Ltd. has acquired 50 acres adjacent to a forest reserve and a traditional
bathing beach located in a marine park. Tranquil Vista has plans to build a new 500-room
beachfront resort. There will be multi-floor guest units, restaurants and bars, recreational areas,
swimming pools, tennis courts, and volleyball courts. Tranquil Vista applied for a permit for the
hotel construction from the Natural Resources Conservation Authority (NRCA) through the National
Environment and Planning Agency (NEPA). Tranquil Vista also prepared and submitted an
Environmental Impact Assessment (EIA) to NEPA to support its application for a permit. The project
is scheduled to begin construction in December 2011.

The site occupies diverse terrain, encompassing beachfront property and a forest reserve.
Due to the forest, the site is home to a wide range of mammals, birds and native plants including
the endangered Hutia (coney) and Swallowtail butterfly. The beach is also a known sea-turtle
nesting beach. The location is ideal because it will allow guests to enjoy the beaches and observe
the forest’s unique biodiversity. Tranquil Vista intends to capitalize on its proximity to the forests by
offering walks and bird watching expeditions within and adjacent to the forest.

In keeping with the hotel's environmental focus, the hotel will include a large day care
facility that will have activities for children from 9 am to 5 pm on fishing, sailing and on nature
walks. The resort will build and operate a small-scale aquarium and zoo on the property for the
children which will house exotic animals such as the Hawksbill Sea Turtle and Bottlenose Dolphins.
Tranquil Vista does not think this is a problem since these animals are readily found in the waters
near the hotel.

The construction company hired by Tranquil Vista, Kwik Konstructions Ltd., plans to clear
about 10 acres of trees in the forest reserve to build nature trails and to construct a 700 sq. ft
building in the forest reserve to house the recreational activities and equipment. Kwik Konstructions
decides it would be much cheaper to construct the buildings for the hotel using some of the
hardwood trees found easily in the forest reserve. The forest is very large so the company does not
think this will be a problem and no approval from any agency is therefore necessary. Construction
plans call for an on-site wastewater treatment plant to process waste from the kitchen, the laundry,
and employee housing. The sludge that will be produced will be collected by Swift Waste Haulage
Company and disposed of along with other waste generated by the hotel.

SECTION ONE

Pre-construction Phase

Tranquil Vista is waiting for its permit from the NRCA but begins clearing the site for the
hotel and cutting down some of the trees in the forest reserve because it is on a tight deadline to
complete construction.

The hotel also wants to start the aquarium immediately so it begins collecting some
Hawksbill turtles that crawled unto the beach and some dolphins that they bought from a fisherman
who caught them in the wild. These animals are being housed in a temporary holding facility while
the hotel waits for its permit to construct the hotel.

Tranquil Vista also begins to dredge offshore and replenish the sand on the beach which
had eroded somewhat due to the passage of a hurricane. While dredging offshore, about 100 square
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metres of coral reef is uprooted and damaged. The dredging is being done without permission from
NEPA.

Swift Waste Haulage Company begins collecting waste generated during the hotel
construction. The company cannot find a suitable landfill close by so it decides to dump the waste
on an unoccupied piece of land further down the road.

Jebadiah Jones, a concerned resident leaving near the hotel property, notices some activity
going on at the site and reports this to NEPA. A team of enforcement officers from NEPA, the
Forestry Department and the National Solid Waste Management Authority (NSWMA) visit the site
the next day. While en route to the site, NSWMA notices a large pile of papers and construction
material and other waste with the words Kwik Konstructions Ltd and Tranquil Vista Ltd. marked on
some items. At the hotel site, they discover the animals being held in a holding cell on the property,
some timber lying in a pile on the property and some crushed corals lying along the beach. Tranquil
Vista denies that the timber came from the forest reserve and that the corals were taken from the
beach. They also declare that it was Kwik Konstructions that did all of this without their consent or
knowledge.

After Tranquil Vista ignores an enforcement notice served on them by NEPA pursuant to the
Natural Resources Conservation Authority (NRCA) Act, the relevant authorities decide to seek an
injunction to stop the hotel construction and to prosecute Tranquil Vista and Kwik Konstruction Ltd.
The authorities are also seeking restorative orders to repair the damage to the marine resources
and forest reserve.

SECTION ONE- Questions

i. Can you identify local laws which could have been breached and which may lead to criminal
prosecution? Who or what would be the likely defendant? What would be the nature of the proof
and evidence in support that you would expect to see? What are the penalties and the criteria you
would apply in assessing the penalties?

ii. What evidence would you expect to see in support of the application for the injunction?

iii. Under what circumstances would you be prepared to consider granting an injunction on an ex
parte basis?

iv. What issues may come up in respect of the wording of any injunction that you decided to make?
How would you deal with these?

v. What steps would you consider appropriate in respect of costs orders, including costs for the
future of the case? Are there steps you could and should take to protect the developers from any
losses they may suffer as a result of the application?

vi. Subsequently there is an allegation of breach of the injunction. What evidence would you expect
to see? How would you approach the allegation? Would your approach be different if the
allegation is made against an officer or an employee of the developer company?

SECTION TWO

Post-construction Phase

Forget the above. The development has proceeded apparently without a hitch. The resort is
an economic success, providing employment to many and bringing in wealth to a community that
been poor and remote. However after 4 years there is evidence that the local ecology can no longer
cope: the coral reef is dying, as are the mangroves, the fresh water is increasingly polluted leading
to a decline in the health of the local community, there is a serious run off problem during hurricane
season as a result of the clearance of some of the forest above the resort, leading to a loss of
topsoil. The hotel is also disposing of its wastewater and detergents into a drain that leads into a
nearby river resulting in a yearly fish kill event. There is evidence coming to light that corners were
cut in the original development.

NEPA applies to the court for the closure of the resort until the problems are rectified and
for damages on behalf of the local community. At the same time there are criminal proceedings
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started against the developers under the NRCA Act in respect of their failures to construct and
manage the resort in accordance with the conditions set out in the NRCA permit.

SECTION TWO - Questions

vii. Can you identify local (i.e. Jamaican) laws which could have been breached and which may lead
to criminal prosecution? Who or what would be the likely defendant? What would be the nature of
the proof and evidence in support that you would expect to see? What are the penalties and the
criteria you would apply in assessing the penalties?

viii. In the civil proceedings there are applications from a number of other potentially interested
parties to be joined including; local businesses who supply the resort and depend on the work,
and two individuals, acting in person, who claim to represent the local community that has been
adversely affected by pollution allegedly emanating from the hotel and are distrustful of the public
agencies involved. How would you approach their respective applications? What criteria would you
apply (and evidence you would expect to see) in deciding whether or not they should be parties.
What steps could, and should you take, in respect of costs?

iX. The evidence in support of the allegations is, you are told by counsel for the resort, highly
controversial. What are your powers and what directions would you consider giving in respect of
expert evidence? How would you direct that this was paid for?

X. What sort of disclosure would you expect the developer to make in respect of documents relating
to the original development?

Xi. Under what circumstances would you consider making any interim orders, beyond making
directions?

Xii. What evidence would you expect to see at this early stage in support of an application for
interim orders?

SUMMARY OF FEEDBACK
Groups 1 and 2 considered section one and Groups 3 and 4 considered section two.

Group 1

1. In response to the question in SECTION ONE the group identified the following applicable
statutes: the Natural Resources Conservation Authority (NRCA) Act, the Forest Act, the Wildlife
Protection Act (WLPA) and Regulations, the National Solid Waste Management Act, the Beach
Control Act (BCA) and the Endangered Species Act.

2. The group identified the likely defendants: Tranquil Vista, Swift Waste Haulage Company, Kwik
Konstruction Company and the fishermen who caught the dolphin.

3. The nature of offences identified were: section 9(2) of the NRCA Act and Permit and Licence
Regulations: cutting a forest over 2 hectares, s. 30 of the Forest Act — cutting trees in a forest
reserve without a permit, s. 31 of the Forest Act, s. 4(2) of the WLPA — possession of a
protected animal, s. 5 of the BCA — encroaching on the floor of the sea and foreshore without a
licence, the Endangered Species Act — permit required for trade in bottlenose dolphins and
corals. (note: it was brought to their attention that the Endangered Species Act did not regulate
domestic trade in protected animals and was therefore not relevant to this fact pattern.

4. The evidence required would be as follows: likely witnesses which would include individuals who
saw the offence being committed and witnesses to say that no permission was given for the
offending activities; there is a possibility of forensic evidence being used to identify wildlife and
trees taken from the forest reserve; photographs would be needed of the animals; enforcement
notice served by the NRCA and steps taken by the authority.

5. An injunction ex-parte is generally frowned upon and would likely be heard inter-partes. An
interim-injunction would likely be granted.
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Group 2

1. Since the offender is a hotel, the suggested approach would be mediation and restoration.

2. Offences other than those already identified by Group One include s. 6 of the WLPA and s. 7
subsections; the dumping of waste under the National Solid Waste Management Act is a strict
liability offence.

3. Factors that would be considered in the grant of an interim injunction include the urgency of the
situation; the attitude of the offending party, the timeframe for it to take effect would be too
short.

4. Factors determining the cost include the economic cost, security for costs for the successful
party, daily penalty for breach.

5. The group would consider more punitive approaches.

Group 3

1. The group would recommend an algae test to see oxygen level and evidence of fish kill. They
would compare the state of the coral reef, identify the runoff from the hotel using pictures and
examine the pipes to identify run-off. The EIA could be used to identify before and after pictures
to show deterioration after construction.

2. Need to see if sludge was being collected by Haulage Contractors.

3. The parties would include ill health sufferers, two parties and NEPA. Business people would not
be joined.

Group 4

1. The criminal offences include: pollution of freshwater, forest clearance, improper
disposal of wastewater.

2. It should be noted that under s. 38 of the Forest Act, the action must be brought
within 12 months. Prosecution could be affected by the fact that 12 months had
passes, Due diligence might have been hard to prove.

3. Under s. 12 (1) of the NRCA Act, the penalties could be buttressed by community
service orders. Defendants could be sent to replant trees and restore the forest
reserve.

4. The sentence imposed on the hotel for the fish kill would be $80,000 / 2 years.

5. In relation to the civil proceedings - local businesses and the two industries would
have to pursue the matter on their own and the application to be joined would be
allowed. NEPA has statutory mandate to prosecute on behalf of the community and
hotel would represent the local businesses.

6. Evidence needed would include expert witnesses, disclosure of permits, licences and
correspondence.

7. An injunction would not be granted lightly and one would need to establish that a

prima facie case could be made out.
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APPENDIX 8 - WRITTEN PRESENTATIONS

THE JUDICIARY AND ENVIRONMENTAL LAW
H.H. Keith Hollis, Circuit Judge- England and Wales

FROM KOALA BEARS TO KILLER WHALES
e INTRODUCTION

I touch briefly on aspects of the judicial role in environmental work and go on to deal with three specific
and related issues:

- the context that environmental law sets for our judicial independence,

- the extent to which in the common law we are able to develop the law in our respective jurisdictions, and
- as an example of an issue in environmental cases, the question of a litigant's "standing", with a particular
example (in the area of costs) of the sort of practical development that the courts can contribute.

A warning. Possibly one of the most environmentally damaged countries in the world is the Island of Nauru
in the central Pacific. Nauru is a commonwealth country, and I often think of Nauru and a visit | made there
over 30 years ago. Even then what had been a beautiful Pacific Island had been largely destroyed by the
open cast phosphate mining that had been carried out throughout the 20th century. What was extraordinary
was that Nauru had for most of that period been administered under League of Nations, and subsequently
United Nations, Trusteeship. As such its land and its people should have been, in the context of the times,
the most legally protected in the world from environmental degradation.

As with other branches of the law, so much depends on the ability of people to hold those who govern them
to account and to obtain effective legal redress through a court or a tribunal. Access to justice The existence
of a sophisticated structure of law (whether national or international) is of no value if is it is not backed up
by accessible and independent courts or tribunals with the knowledge and ability to enforce that legal
structure. That too depends on the existence of an educated and independent bar with the ability to to argue
the law, and on confident judges and magistrates who apply the the law "without fear or favour, affection or
ill will",

2. ENVIRONMENTAL ISSUES IN THE COURTS

The UNEP handbook defines environmental law as "the body of law that contains elements to control the
human impact on the earth and on public health”. We are taught at school that there is a "geographical
reason for everything"” and on that basis, there may be a degree of environmental context to many of the
decisions taken in court each week.

A purpose of this weekend is to raise our awareness of that context and to consider some of the practical
consequences in the courts of the international agreements that our political leaders have come to,
sometimes perhaps without considering adequately their practical effect.

Environmental issues can cause the courts especial difficulties in that;

- there may be political aspects and campaigns which could draw the courts into conflict and when the
political imperatives of economic growth clash with the need to protect the environment

- much of the evidence may be highly technical. We may have to rely on expert scientific evidence which
itself may lack the clarity and certainty that we seek (and indeed may be self serving)

- underlying this may be writ large the usual human failings which we are familiar with in the day to day
work of the courts: greed, fear of change and progress, superstition.

We have to consider our national laws, what are they and how can they be applied to the facts, as agreed or

as found by us on the evidence we are give. We need to look to international law as found in the various
forms of international agreements which our country is a party to; treaties, conventions, charters,
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protocols,declarations, ratifications (and indeed reservations to ratifications), each of which have different
legal effect as their different descriptions imply.

We need to know of decisions of judges in other courts, national or international in nature, who may
already have endeavoured to interpret those treaties etc. Those of us in common law countries are quite
familiar with the quoting of case law from other jurisdictions in our courts; this is increasingly important in
environmental cases, especially bearing in mind the cross border nature of many environmental issues.

Although international law may be regarded sometimes as inconvenient or unpopular - it is still law, and
we have a duty to uphold the integrity of international as much as national law. Perhaps we have a part to
play in ensuring that our political leaders do not use international law as a mask to hide inadequacies in
local law and or as an easy route to buy off environmental issues.

And in all this we have to bear in mind the principle of the equality of arms of the parties before us: very
strong commercial and political interests may be being met by local and underfunded interests or by
interests whose connection with the issues before the court may be doubtful.

We need to have the confidence to meet, perhaps mischievous, procedural points head on and not to allow
ourselves to be diverted by such issues from more difficult and substantive matters, a common flaw in
many of our jurisdictions.

3. JUDICIAL INDEPENDENCE

All these add to the pressures on our judicial independence, with political and financial issues arising as
developmental pressures crash against environmental factors. Judicial independence and courage may well
be tested. Also, how can a judge be impartial, and seen to be so, in a case where he/she - as with all other
human beings - has an interest? We have our own views and feelings too. We live in the environment after
all, but as judicial officers we can only look at these matters as issues of law.

There are many examples throughout the world of judicial courage in this area. There are notable examples
of interventions by the Indian and Sri Lankan supreme courts. In a case in the Philippines their Supreme
Court confirmed the right of a group of children to bring an action on their own behalf and on behalf of
future generations in respect of permitted (and valuable) timber felling licences, referring to the right in the
1987 constitution to a "balanced and healthy ecology". This is one example amongst many.

But no doubt there are other less happy examples which may, by their nature, be less well known. As
always in matters relating to our independence we must be alert to, and very cautious of, these pressures.

4. THE DEVELOPMENT OF THE LAW

In my own jurisdiction it has been statute law that has been the main motor for environmental protection;
starting in the early 19th century when pollution and health problems grew with the industrial revolution at
the same time as a more liberal and caring political class developed, many with a background of religious
non-conformism and indeed of anti slavery campaigning. The common law had gone little further than to
provide a private remedy through the law of nuisance. The law of trespass had its place too.

By the middle of the 20th century there was a patchwork of statute and case law but it is In the last 60 years
that matters have really moved forward, with the development of european and international environmental
law, including significant development of criminal law. It is worth noting that nearly all environmental
offences are drafted as offences of strict liability without the necessity of proving intent, or even
recklessness or negligence.

The domestication of international treaties, protocols etc can be a lengthy and complicated process.
However we can and should bear in mind the principle that by ratifying an international instrument on the
international stage our state has accepted the obligations that emanate from the instrument and so has taken
on certain responsibilities as a result, even if it hasn't formally been passed into domestic law.

We should consider how far we may be proactive, innovative or progressive and use international standards
as persuasive or interpretative tools. In effect to use the international instruments to which our country is a
party to bring justice to the cases we try.

42



As an analogy, it is common practice to apply a purposive interpretation of statutes to ensure that they are
human rights compliant. Are environmental rights really different, and arguably too a form of human
right?

Could it be that the great invention that is the common law could play a more central part in sustaining our
environment in a similar way as it has developed to improve other aspects of our lives? | will turn to a
concrete example.

5. STANDING

With a "traditional" action in tort - in this context nuisance, trespass, and perhaps breach of statutory duty,
there should be few issues of standing. The law is clear where a party has a direct personal interest. But
what of the concerned bystander, non governmental organisation, or indeed the environment itself,
especially where government decisions may be involved?

In a 1972 judgement a US Supreme Court judge, Justice William Douglas, ("Wild Bill") judgement
contemplated a degree of judicial activism which many may like to dream of in this field arguing that
"inanimate objects" should have standing:

"the critical question of standing would be simplified and also put neatly in focus if we fashioned a federal
rule that environmental issues be litigated before federal agencies or federal courts in the name of the
inanimate object about to be despoiled defaced or invaded by roads and bulldozers and where injury is the
subject of public outrage".

He referred to how under the common law inanimate objects were sometimes parties in litigation, for
example ships having a legal personality, and went on to say:

"s0 it should be as respects valleys, alpine meadows, rivers, lakes, estuaries, beaches, ridges, groves of
trees, swampland, or even air that feels the destructive pressures of modern technology and modern life.
The river, for example, is the living symbol of all the life it sustains or nourishes - fish, aquatic insects,
water ouzels, otter, fish, deer, elk, bear, and all other animals, including man, who are dependant on it or
who enjoy it for its sights, sound, or its life. The river as plaintiff speaks for the ecological unit of life that
is part of it. Those people who have a meaningful relation to that body of water, fisherman, canoeist,
zoologist, or a logger - must be able to speak for the values which the river represents and which are
threatened with destruction”. [Sierra Club v. Morton, 405 U.S. 727 (1972)].

We have yet to go that far, although mechanisms have developed in some jurisdictions for the awkward
questions to be asked. What has become acceptable is for parties without a direct interest to be given
standing in appropriate cases by way of judicial review of administrative decisions.

Where wide discretions are given to government authorities legal rights have been established which give
people standing to object if they consider that those rights are

- being violated, or

- disproportionately balanced against other factors, or

- where a public body has made a decision that has been irrational, perhaps made as a consequence of an
unfair procedure, perhaps failing to take into account material considerations (or taking into account
immaterial considerations).

Such factors may well lie at the core of many environmental issues.

In 1981 the UK Senior Courts Act s.31 provided that the court should not grant permission for such judicial
review "unless it considers that the applicant has a sufficient interest in the matter to which the claim
relates.”

This has been applied broadly by our courts, for example:

- Pressure groups may have standing

[R v Secretary of State for Foreign and Commonwealth affairs ex p World Development Movement (1995)
1 WLR 386]

- Individuals whose concern is with environment rather than any personal interest

[R v Somerset CC ex p Dixon (1998) EnvLR 111]

- A limited company that has been formed solely for purpose of objecting to a proposed development

[R (Residents Against Waste Site Ltd) v Lancashire CC (2007) EWHC 2558]



As well as this, arguments as to "standing” can sometimes be postponed until the substantive hearing [R v
IRC ex p National Federation of Self Employed (1982) AC 617].

The court may want to decide the strength of the claim before making a decision on standing - the stronger
the claim the less likely standing is to be an issue. [R (Grierson) v Ofcom and Atlantic Broadcasting Ltd
(1982) AC 617].

There are examples too of there being limits to flexibility and standing has been denied

- where the motive for the claim appeared to be to damage a commercial rival

[R (Waste Recycling Group Ltd) v Cumbria (2011) EWHC 288 (Admin)]

- where the claimant has no direct interest in the decision under challenge but wished the decision to be
quashed because of its potential knock on implications for another planning decision

[R (Coedbach Action Team) v Secretary of State for Energy & Climate Change (2010) EWHC 2312]

Overriding this anyway is the greater issue, the question of discretion: if the claimant is found not to be
sufficiently affected by the alleged illegality demonstrated then they may be denied the form of relief they
have applied for by way of discretion.

[see R v Secretary of State for Transport ex p. Presvac Engineering (1991) 4 Ad LR 121]

Constitutional human rights may be engaged too, although it is worth noting that in the UK any claim
involving Human Rights Act 1998 s.7(3) requires a stricter standing test of being a victim.

6. COSTS

The courts exist to deal with such matters and the principle is now well established, but what of the cost?
Not just a claimant's own costs, difficult enough as that may be, but the question of the other side's costs
too if at the end of the day a claimant is unsuccessful, and an opponent may be big, powerful, and wealthy.

In 1989 Mr Justice Toohey in Australia posed the problem:

"relaxing the traditional requirements for standing may be of little significance unless other procedural
reforms are made. Particularly is this so in the area of funding of environmental litigation and the awarding
of costs. there is little point in opening the doors to the courts if litigants cannot afford to come in. The
general rule is that costs follow the event. The fear, if unsuccessful, of having to pay the costs of the other
side (often a government instrumentality or a wealthy private corporation) with devastating consequences
to the individual or environmental group bringing the action, must inhibit the taking of cases to court. In
any event it will be a factor that looms large in any consideration to initiate litigation".

I think that it was the Privy Council that led the way, in 1994, in a New Zealand case involving the Maori
Council. Even though the Maori Council had been unsuccessful it was not subject to an adverse order for
costs, in short because, it was not pursuing a private gain but found to be pursuing an important part of
national heritage.

[New Zealand Maori Council v A.G. of New Zealand (1994) 1AC 466]

Subsequently principles started to develop for such special costs orders. In Oshlack v Richmond River
Council 1998 HCA 11 a majority (3-2) of the High Court of Australia upheld a trial judge's decision to
make no order for costs against Mr Oshlack, although Mr Oshlack had lost an action raising concerns about
the absence of an fauna impact statement for a development effecting the habitat of the koala bear.

In England our Court of Appeal built on Oshlack in Re Corner House Research V Secy of State 2005
EWCA 192 - a case which related to prosecution decisions on potentially corrupt defence contracts as had
the Privy Council in a case involving Belize, refusing a costs order when it dismissed an application for an
interim injunction made by an alliance of conservation NGOS. The argument was that it was a public
interest matter that fell to be considered by the court.

[Belize Alliance of Conservation Non-Governmental Organisations v. Dept. of the Environment of Belize
& Anor (2003) UKPC 63]
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In consequence of these decisions the following factors for departing from ordinary costs rules (providing
statute allows) have been developed:

- the complainant has nothing personally to gain beyond (to quote Oshlak) a "worthy motive of seeking to
uphold environmental law and the preservation of endangered fauna",

- that a significant number of members of the public share the same view so that there was a public interest
in the outcome,

- the challenge had raised - and resolved - significant issues about the interpretation and future
administration of statutory provisions.

This was dealing with costs orders made at the end of the case, but that doesn't go far enough. There may
need to be anticipatory protection from adverse costs orders from the outset of a case, by making what we
call protective costs orders at an early stage.

The courts have established that such orders may now be made, perhaps subject to conditions,

- where the issues raised are of general public importance and need to be resolved (the basis, as | have read
it, of the judicial logic in developing this area of law),

- where the applicant has no personal interest in the outcome,

- where having regard to the parties' respective financial resources it is fair and just to make such an order,
and

- where if such an order was not made then the proceedings would probably be discontinued.

Finally the application had to have a real prospect of success.

Such an order may invariably be accompanied by a reciprocal costs capping order, were the claimant turn
out to be successful.

There has been enthusiasm for cost capping orders in both directions since 2002 when our High Court
imposed a cap of £25,000 on the costs that the CND would have to pay if they lost a legal challenge to the
UK Government's policies in Iraqg.

Canada has gone further. The Supreme Court there has gone as far as to oblige defendants to finance a
claimant's costs as the litigation proceeded. (British Columbia (Minister of Forests) v Okanagan Indian
Band 2003 114 CRR). In the UK the courts have specifically declined to go that far.

These matters need careful preparation and thought and argument from good counsel. At the end of the day
of course, if governments are unhappy about such decisions they have the power to divert the judiciary by
statute.

In an international context this will be difficult as many governments have bound themselves by treaty to
go in another direction. We have the Aarhus Convention of 1998, although this has yet to be as effective as
it should be. Aarhus is a UN not a European Treaty. Aarhus provides, in Article 9, for signatory nations to
ensure the existence of an independent or impartial body, with procedures that are fair and equitable and
not prohibitively expensive, to hear challenges to the substantive and procedural legality of an
environmental decision.

There is an obligation too on governments to consider the establishment of appropriate assistance
mechanisms to remove or reduce barriers to access to justice in environmental cases.

Avrticle 9 was incorporated into European Community directives relating to environmental assessments in
2003. In 2009 the Court of Appeal (Morgan & Baker v. Hinton Organics (Wessex) Ltd 2009 EWCA Civ
107) resisted steps that could develop separate costs regimes in public law cases, saying that Aarhus was at
most a matter to which the Court should have regard when exercising discretion in making protective costs
orders.

It was only in July 2010 that our Court of Appeal [R (Garner) v EImbridge Borough Council (2010) EWCA
Civ 1006] determined that in the light of those EC Directives in cases relating to Environmental Impact
Assessments (EIA) it was no longer necessary for the claimant to show a general public interest to applying
for a protective costs order, thus moving on from Corner House and in effect creating a separate protective
costs regime for environmental impact assessment cases (although not for environmental cases generally).



Notwithstanding this, in September 2010 the UK was found (by the relevant compliance committee) to be
non compliant with the Aarhus Convention insofar as the principles established by the courts that I have
described left too much discretion and uncertainty. Further steps to ensure compliance are being
considered. | have heard that the UK government is considering legislating for protective costs orders in
environmental cases. Will legislation will be able to take matters further than the admirable judgement in
Corner House? There is going to have to be room for an exercise of judicial discretion, isn't that what we
are there for?

6. CONCLUSION

Going back to the issue of standing generally and the judgement I referred to in the US of Wild Bill
Douglas. On the 27/10/11 the London Times reported that five performing killer whales were plaintiffs in
an action against their Florida workplace claiming that they were "violently seized from the ocean and
taken from their families as babies. They are denied freedom and everything else that is natural and
important to them while kept in concrete tanks and reduced to performing stupid tricks". It is alleged that
they are slaves, in violation of the 13th Amendment to the US Constitution - the 13th Amendment not
being species specific and so (it is imaginatively argued) not confined to human beings.

46



Methods for Estimating the Economic Value of Damage to Natural Resources
and their Application in the Caribbean

Jeffrey Wielgus, PhD

In economic terms, the goal of natural resource damage liability is to compensate the public for
losses in economic welfare (well-being) ansing from damages to natural resources.
Compensation for damage can be done by using two broad approaches: (1) monetary
compensation for lost economic benefits, and (2) restoration of damaged biophysical functions,
which are the source of economic benefits. Traditional markets are lacking from which to obtain
information on the economic benefits of subsistence use and many of the other services
provided by natural resources. In order to estimate liability for these items, economists use two
approaches: (1) the application of economic valuation methods, which use surveys or data on
resource use to estimate “markets” and prices, and (2) calculation of the cost of restoring the
damaged resources to their baseline (pre-impact) levels. The second approach is commonly
referred to as “replacement cost”. In many countries, the parties responsible for natural resource
damage are also responsible for compensating the public for the economic damage that take
place while the damaged resources are restored (“interim losses™).

From an economic standpoint, calculating compensation from actual or estimated markets is a
preferred method because the costs of replacing a lost biophysical function may exceed the
economic benefits of the function. However, economic valuation methods are technically
challenging and data-intensive. In addition, the measurement of the economic value of the
various senvices provided by a damaged ecosystem requires a vanety of techniques, and these
technigques may not capture the economic value of ecosystem services that are still poorly
understood. In the United States, the niles provided by the Mational Oceanic and Atmosphenc
Administration (NOAA) for conducting natural resource damage assessments promote
measures to achieve “expeditious and cost-effective restoration”, including the use of restoration
strategies based on the replacement-cost approach. NOAA has frequently used Habitat
Equivalency Analysis (HEA)-a technique based on replacement cost- to estimate claims for oil-
spill damage (DARP, 2006). HEA estimates the reduction in ecosystem sarvices following oil
spills and calculates the scale of restoration that is required to restore these services. HEA
accounts for interim losses by adjusting the scale of restoration activities. To implement HEA, it
Is necaessary to select a metric from the injured resource, habitat, or ecosystem as a proxy for
ecosystem services.

In the Caribbean, the Belize Supreme Court recently mandated compensation for damage
caused to the coral reef by a vessel grounding (the MM Westerhaven) based on an average
economic value of coral reef services estimated from previous studies.
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ASSESSMENT OF ENVIRONMENTAL DAMAGES AND CURRENT TRENDS

IN SANCTIONS IN ENVIRONMENTAL LAW
By Gilroy 5. English

This paper will attempt to address the assessment of environmental damages to natural
resources in the context of the Law of Damages, highlighting some of the challenges
faced in the assessment of the value of the damages and also introduce current trends i
the punishment for environmental breaches.

Environmental Law has increased in importance as & direct result of the increase
in public conscieusaess regarding the economic value of the environment 1o daily
lifi and Future prosperity of nations due largely in par 1o the easy access 1o
information over the past twenty years. Terminologies and principles of
Environmental Law such as Environmental Impact Assessoents (E14s) and the
“polluter pays principle” that were “relevant™ to the field of natural science before
are now commonly known by the general public. The growth in this keen interest
i1 the environment has also led to the increased need to ascertain the value of
natural resources 10 mankind. There is now a greater recognition of the direct
comelation between the socio-economic impact of the environment on the quality
of life for themselves, their children and their communities.

The object of an awerd of damages is 1o give the Pluintifl compensation for the
damage, loss or injury suffered as a result of the Defendant’s actions.! Awards of
damages are intended to put the Plaintiff back in the position he was in before the
“wrong” causing the damage was done. The principle is somelimes referred 1o as
restittutio in integrum. Damages are awarded in matiers of Tort and Contract and
both arens of the Law have settled principles and methodologies in assessing the
value of the damage that has occurred, The calculation of damages to properly of
to the person can be described as being settled in law, However, the ssseszment of
damages 1o natural resources is not as predictable in priniple.

A claim for damages in Environmental Law is subject to the principles of
damages related to tortious acts as well as any of the limitations at Common Law
{comtributory negligence, cawsation, remoteness, forsecability. Mlthough as a
general ule the award of exemplary darnages is not made readily save for (i)
arbitrary or unconstitutional conduct of govenment servants, (i) conduect
calculated to result in profit and (iii) expressed awthorization by siatute, it may be
awarded in matters relating to environmental harm.” In some countries like
Trinidad and Tobago and New Zealand the environmental legislation provides for
damages including factors such as the nature, gravity and circumstances of the

' Harvey MicGiregor .C. MiGregor on Damages (16" Ed,1997)
* A0 Mehia w Kamal Math, W {Beas Biver Casg) | 8271556
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offence and history of the offender.” The largest award for exemplary damages
made 1o date on the castern side of the Atlantic was in the Exxon Valdez case in
ihe United States of America with the initial amount being US:5B at first instance
but was reduced to USS2.5B on appeal.’

4. The main methodelogies used to value natural resources ang the Centingent Walustion
and Cholce Modeling methedologies,” A comparisan of the 2 methodologies is explained
in the work of N. Hanley, $. Mourato and R, Wright in their paper Choice Modeling
Approaches: A Superior Aliernative for Environmental ¥aluation. pdethodologies
applied to valustion are mot precrse and therefone may prove 1o b the bane of litigation
Attorneys, As a practitioner of the bw and not science | will not debve into the esoieric of
these methods bat will rightly leave them at the Feet of the economists and sciemtists.

The challenges 8z to methodologies should not prevent & tribunal from meaking an award
of damnges. In the case of British Columbia v Canndian Forest Prodwsts Lid (2004) 2
SCR 74 it was made clear that assessment of damages for ecological loss o the nataral
resource should not be strangled because of wechnical objections as kong as there is
faimess io the sides asd that the challenges m accisrately assessing the claim should ol
allaw tlve wrong doer to escapse the responsibility of compensation.

In the Commonwealth Caribbean one of the earliest asscssments of natural ressurces wis
for the Mariva Swamp in Trinidad and Tobago. The Nariva swamp was Crown Land of
approximately 6000 Hectares ond the valustion was conducied in furtherance of meeting
obligations under the RAMSAR convention. Rice farmers wheo squatted an 1200 hectares
af the G000 hectares that comprised the swamp {wetland) were served with eviction
notices and they refused to vacate the ssid lands.” The farmers brought a chaim i the
Court formalize their possession but were ansuceessful, An assessment of the value of the
swamg wis undertaken assessing the total value of the ecosystem at TTS608M or
LISES6.51M.

The must recent application af valuation methodologies in the Caribbean Commonweslth
region can be seen in the Belizean Admiralty case known ns the Westerhaven . In a claim
in Admiralty for damage to the Belizean Barrier reef the Court had te rubs on the
quantum of damages 1o award as liability was not an issue. The claimant relied on 2
expens who utilized the Habitat Equivalency Analysis (HEA) Mazhodalogy but the
Defendants disagreed with the methodology. HEA is consistent with the replacement cost
method of valuation. The Defendant while challenging the claim did not provide an
amoiint for the damages. 1n recognition of the varmance in meshodologies in the case even
between the clnimant's experts (each had seporate figares for the assessment ranging
firoom & kigh of USS3 10 1o a low of US31EM) and taking all the factors inta
conslderation the judge awarded USS 1 1,510,000.00 for damage to the reef It should be
noted that the judgment is being appealed,

"En-ﬁ-n.mnm Mamagement Act, 2000 Trinidsd and Tohago, New Zealand Resourcs Management Act 154
Fawon Shipprg Co. afd Exed Kobit Corp. v, Baker

* N_Hanley, 5. Mourato aed B. Wright ‘Choics Mudelisg Approaches: A Superior Altersative for

Envimnmenial ¥alustion? ¥olume 15 Jeurnzl of Economic Survey 436

¢ Iabar vi. Minister of Agriculture, Land & Marise Resources, No. 630 of 1993 High Count of Justice,

Trimidad and Tobagn, dated 28 Juby 1995

¥ A.G, of Belize v M.S. Westerhaven SchrilTaharts GMBH and Others (Unrepormet) Supreme Court af

Belize, Claim Mo 45 of 2009 dolivered 36 April 2010
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3. To overcome the challenges of valustion methodologies environmental legiglation tend to
stipulate that restoration of the environment is undertaken. In the United Siates the paxg
main environmental statuies relating to emvironmental damages are the Comprehensive
Envirommental Response, Compernsation and Liability Act (CERLA) and the 04
Pollution Act (OPA). CERLA addresses restoration of natural resources damaged by
hazardaous substances and OPA relates to oil pollution. Under CERLA afler assessments
& Lo the nature of the damage have been conducted the measire of damages mehudes the
cast of restoration, rehabilitstion, replacement and or acquisition of the equivalent of the
injured natural resource and the services those resources provide. PA also pravides for
restoration, rehabilitation, replacement or acquisition of the equivalent of the natural
resources. The main feature of these legislation is that competent aulhonties determlne
the restoration actions on the sccarrence of ain incident, then allow the polluter to
implement the action or pay to the nuthorities the cost of implementation, The gﬂln:r
knows upfront what actions are to be taken and bears the risks of those actions.,

1. Inrecognition of the challenges in the acceptance of methodalogies some countries have
opted bo legislate the method for caloulation of the damnges. Commonwealth Caribbean
Legislation makes provision for the restoration in circumstances where there |s damage o
the environment. For example the Enviranment Manggeimend Act, 2000, Trinidsd and
Tobago, Environment Protzction Act 2000, Belize, Naural Resources Corse rvation
Autharity Act and Beach Control Act 1956, Jamaica. While the heislation may not
capture the entire value of the environment they at least assure that the restorstion is
tndertaken and that the cost of such restaration is not the berden of the Stase.

8. Mot anly do some begislation provide for the restoration of the envirpnment some tend o
aitach a “penal” companent 1o the sct An example of the “penal™ compoment can be sesn
in the example of the New Zealand Resource Management Act Section 3398 which
stangs:

New Zealand Resource Management Act

Sectian 1398 Additiona! peaalty for certain gffences for commereial g

(1) Where apcnmimmﬁcﬁudquﬁﬁrﬂnmfmrgﬂmw b s
may, in addition fo any penalty which the cours meay impoze wader profigm 339, ovder tha
PErseH 1 pery an amaun mol exceeding 3 times the value of any commercial gain
restlting franm the Somiminsion af the cffersce if the cowrt is satisfied that the offence wis
commtied in the course of producing a commercial gain,

(2} For the purpases of subsecrion (1), the velue af any gain shall be assesied by the
Cosart, and gay astownl ordered fo be paid thall be recoverable in the same mapner @ a

Conclusion:

Despite the uncertaiity of the existing methodologies used to assess the value(s) of the
resources in a claim for damages, Courts can still refer to the established principles in the

" UB.C9601(168) and 33 LLS.C_ 2901421
* Valuing nacaral résource damages. A transatiantic kesson by Linda B. Burlington Envirenmental lavw
Riview VWolo [asue 2 2004
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Law of Damages “restinutio infegrum’” for the calculation of damages. If we accept that
the efrvironment is in €55ENCE & persom with its cwn rights then one could treat o claim for

in @ similar manner as & claim fos persanal injury, To eliminale uncenainty as 1o
applicable methodologics 5 the assessment of the value of the resourcss thee use of
begisiation with inbuilt formulae may prove useful to all parties as it maybe more
predictable and cerain.



The National Solid Waste Management Authority
(NSWMA)

A statutory body established by the NSWM Act, 2001. Its genesis is in the
Parks & Markets companies. The National Solid Waste Management
Authority was established to:
— effectively manage and regulate the collection and disposal of solid
waste in Jamaica;

— Aims to safeguard public health and the environment by ensuring
that domestic waste is collected, stored, transported, recycled,
reused or disposed of in an environmentally sound manner, by the
necessary enforcement steps,

— Guaranteed compliance with the National Solid Waste
Management Act, 2001 by business operators and licensed
garbage disposal companies and through public education.

NSWMA FUNCTIONS
e Alleviate the environmental burdens of improper waste management

including disposal.

Enforce the NSWM Act.

Increase public awareness as it relates to illegal dumping.

Institute measures to encourage waste reduction and resource recovery.

Introduce cost recovery measures for services provided by or on behalf of

the Authority.

e Conduct seminars and provide appropriate training programmes and
consulting services and gather and disseminate information relating to
waste management.

e Ensure the registration of companies involved in garbage disposal.

AUTHORIZED OFFICERS

The Authority has a complement of 26 Enforcement Officers along with three
Investigators and is lead by a Senior Investigator under the guidance of

a Director of Enforcement & Compliance.

Their primary role is the enforcement of all aspect of the National Solid Waste
Management Act. Their Authority comes from section 4(2) (k) of the Act with
their names being published in the Gazette. It should be noted that “for the
purpose of carrying out his duties in relation to this Act, every authorized officer
shall have the same privileges and immunities as a Constable”, as stated in the
Act.

However an authorized officer is not limited to those persons employed to the
NSWMA but includes:
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The Enforcement of the NSWM Act provides us with the opportunities to:
a) Heighten the public awareness for the need to practice proper waste

& Traffic Wardens,

&€ Public Health Officers,

€ Municipal Police (needs to be Gazetted)

€ Environmental Wardens

& ICF
€ ISCF

€ Any person acting in aid of such person acting in the execution of his

office or duty

management.

b) Allows for the regulation of the stakeholders in the Waste Management

Industry.

c) Provide public education as to how best to treat the various types of

Opportunities

waste generated across the Island.

d) Provide a effective enforcement tool to deal with individuals and
organizations who continue to ignore best practices in the management of

waste.

SUMMARY of NSWM ACT BREACHES and PENALTY

Section 44(a) Unlawfully remove waste from $500,000.00 or Six Months or both fine and
Disposal facility confine
Section 44(b) Interferes or tampers with $500,000.00 or Six Months or both fine and
confine
disposal facility
Section 45(a) Dispose of waste in manner not $1,000,000.00 or Nine Months or both fine and
confine
approved by the Authority
Section 45(b) Operates, Collects, or Transfer $1,000,000.00 or Nine Months or both fine and

waste without a license

confine
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Section 45(c) Impedes the collection/disposal of | $1,000,000.00 or Nine Months or both fine and
confine
solid waste
Section 46 Litter in Public Fixed Penalty - $ 2,000.00
(1)(@)
Section 46 Erect, display (whether writing or | Fixed Penalty - $ 3,000.00
1)(b) marking ), deposit, or affix
anything on public place wall,
building, fence or other structure
causing defacement
Section 46(2) Commission person(s) to erect, Fixed Penalty - $ 10,000.00
display (whether writing or
marking ), deposit, or affix
anything on public place wall,
building, fence or other structure
causing defacement
Section 47 Littering Private Property Fixed Penalty - $5,000.00
Section 48 Willfully breaking bottles in Fixed Penalty - $ 5, 000.00
public place
Section 49 (1) | Making false or misleading $1,000,000.00 or 1 year or both fine and confine
a,b,c&d

statements

Section 50(1)
(), (b), (c) &
(d)

Hinder, disobey, fails to disclose

or give name, and place of

residence

$500,000.00 or Six Months or both fine and
confine

Section 51 (a)
& (b)

Fail to keep records or to produce

records

$500,000.00 or Six Months or both fine and
confine

Section 52(b)

Offence for which there is no

penalty

$500,000.00 or Six Months or both fine and
confine
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Section 55 Fail to comply with Removal $100,000.00 plus recover cost to clean area

Notice

Section 58(b) Failure to provide information on | $500,000.00 or Six Months or both fine and
operation of Sewage/industrial confine
waste plant

Challenges

1. Public Cleansing Regulations

Public Cleansing Regulations was enacted in 2003 and embodies the systems &
procedure that should be followed as set in Section 53 of the act- Public
Cleansing regulation was enacted to give life to section 53 of the NSWM Act.
This section sets out how breaches under sections 46, 47 and 48 of the Act are
to be treated.

Concern-

Where a person is brought to court an application is made to the R.M for an order
that the offender pays the fixed penalty plus an additional sum (court cost), we
are concerned that the aspect of the fixed penalty is not being carried out by the
court.

Were these offenders ordered to pay the fixed penalty charges, this revenue
would greatly assist the Authority in defraying the Administrative cost of
mobilization and would act as a further deterrent to potential offenders.

2. Impact on the Court System

Currently we issue an average of 650 Fixed Penalty Tickets in Kingston and St.
Andrew monthly .Of this approximately sixty percent (60%) ends up in court
actions. Our plan is to roll out our enforcement activities to other parishes and we
anticipate that a similar percentage will end up in the courts. Consequently there
would be a noticeable increase in these cases in the courts, thereby increasing
clogs in the court system.

Recommendation
We believe that it would be more prudent and convenient to explore having a
separate court to deal with these and other local issues.
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3. Interpretation of Section 45(a) of the NSWM ACT

Section 45(a) of the NSWM Act 2001 speaks to “dispose of waste in manner not
approved by the Authority”. On a number of occasions when cases are brought
before the court, these cases are dismissed on arguments forwarded by
attorneys that “the manner approved” should be set out in the form of a
regulation.

Recommendation

However it is our contention that the guidelines and standards which speaks to
the best practice for solid waste management as set out by the Authority in
conjunction with the Act, (4 (2) (9)), should be relied upon to determine “the
approved manner” referred to in Section 45(a).
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Forest Law
Enforcement:

The Jamaican Experience.

Authored by: Bainee Oliphant

If a man wallks in the woods for love of them half of each day, he is in danger of
bsing regarded as a loafer. But if he spends his days as a speculator, shearing off
those woods and making the earth bald before her time, he is deemed an
industricus and enterprising dtizen. ~ Henry Dawvid Thoreau
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Forest Law Enforcement: The Jamaican Experience.

Irtroduction

Thic papar sseks 1o ntroduce ane of the tools used by the Foreslry Depariment (the
Depariment] o preserve and maintain Jamaica's jorssts, namely the anforcemant of the
Forasl Act of 1996 (tha Act) and the Forest Reguiations of 2001 (the Regulatione). This
approach will towch on tha rale thal strict lisbisy ofiences play in the enforcement of the
forastry legiclation, and the mpad! thal the discharge of the criminal law slandard of proof

has on the mannar in which prosecwtions ars conducied by the Departmani

The discussion will ba separaled into four main sagments, namsaly —

L “Why" wa do whal wa do?

“How" wia dao what we do?

I

“Where™ we do what we do? and

(L8}

4. “When" wa do whal we do?

The main asm & 1o provida youw, The Trbwnal of Fact, with 8 more fulcome picture of tha
work of lhe Foresiny Depanmant, tha role played by ic firel respondare in the enforcemani
of the legicl=lion, the offences eelabliched by the sialue, the kkgal burdens, standards and
conelraints which nead to ba met by the Depafimant and the oplions avsiabla in relafion o

any panallies impoesd sflar & convweiction

I The"WHY

The mandats of Jamaica’s Foresty Departmanl sats il
apar! from othar entiies tssked with the recponcibikty
of reguialing Jamaicas anvironmanl, Tha focus of tha
arganization ic fixed on the mainlenance of a haallhy
forest sco-syslam, by consarving amd prolecting the
trass &nd other non-limber fofecl producic condisnad
thargin. Basad on the Bnd use scsacemant publichad
try tha Cepartment in 1995, approximately thirty percent

(2088} of Jamaica or 325900 heclares & cowered by

" hen reference is being made fo ot the A and Fegulations, they will poirtty be nefemed to a5 dhe
fiorestry fegilation

Tudicial Training Seminar in Emvironmental Law for Besident Magistrates 2 I
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Forest Law Enforcement: The Jamaican Experience.

foracts, of which thirty parcent (20%) or 109514 hectarec is managad by the Depatmanl
This mandals o owsrses the managemenl of the islands foresled crown lands was
impafed lkgiclatyaly in 1937, and conlinues o ba derfead from the ovaranching kgislation
o this day. & brief comparicon of the previows Act (1927), with the suisting |egislalion [1996]).
showe thal tha core funclions of tha organisation remain wvistualy unchanged, as tha
businecs of foreslry wac and conlinues o be rooted in the praclice of cound scaentific

principlas.

The Legislative Mandate

The kgislatively prescribed funclions of the Depafmant, as oullined in caction £ of Lthe Acl

incheds Bt are not limited Lo

- The sustanable managesment of foresls i crown lands or in fores! recervas and the
affective concervation of thasa jorasis;

- Eslablishing and promoting pubbc  esducalion programmes o improve
undarslanding of the contribulion of foreste 1o nalional wall-bssing and rationsl

daveloprmant;

- Praparation of forsst imvenlories and the demarcalion and mainlsnancs of foract
boundaries;

- Granting of licences and permils wndar this Act;

- Protection and presarvalion of walsrcshade in forecl resarves, profecied arase and

foresl managemsent arsas, and [asl Bt nol ksast

- Taking steps to enforce compliance with the provisions of this A&ct; and for this
purpass the Consaervalor and otfvar fores! officers shall hawe the powes of a

Cionstabls undar ha Conslabulary Forca Acl

Z  The “HOW™

In order bo fulfill ils mandate o “we fsch steos (o enfores complence with the provisions
af ghe Ac?, the Depaiment is uliifing a mons siralegic apgroach in ils operations, as
evidancad by the oilical adusimant o ils organirational siruciura by the formalion of a
Legal and Enforcament Civision. Tha Divasion forms part of the newly sstablished Execulive
fgency and hae an aray of new positions which indudss that of thae fores! rangsr o

" oin May 1, 2010 the organisation was designated as an Exeostive Agency (EA]

Judicial Training Serpinar in Environmentsl Law for Besident Magistrates 3'
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Forest Law Enforcement: The Jamaican Experience.

facilitata tha patroling and maoniloring of the aclivilies carried oul in the recersas, fores

mianagamen aress and aslales.

Enforcement personnel

The wo calsgonias of enforcers empowared by tha Act 1o enforce &g that of -

(1)} forest afficar; and

(2} authorirad officar.

i, forest officer includes e Comsenalor of Foregs and any offer perons apoointed o
b g fovest ofcer” and an authorized officer ncludes Yevesr offcers &8 moernbee af e
Consrabenin or otfer perkan desipnated By the Anister” with responatality for forastng.

Thers are currently sighi-six [36) persons who are e official eyes and care of tha
Cwapartment on tha ground and of this grouping a core cal of approximately forty (40) forex
rangers monilor the schivlies within tha aress managed by the organication. Though thic
miay e like & bof of parsonnal, whan taken in tha contexd thal the Foreslry Dapafmen
mianagas ovaer 108,514 haclares of land with varied leveals of forest cover, much of which =

axlramaly mountainoes, tha ability o delsct and follow wp on tha nvecligation of thesa

ofiencas is somalimes nol as sfieclies ac would b ragquinad.

3. The "WHERE™

Statutory limitations

It ic worthy of nola that the susthority lo protact thess looming, oflen decade old giantc, ic
nal a5 all-encompascing & one would cxpact, ac tha jurisdiction of the Dopartmant is
limited by tha resirictions imposad in tha &ct, and mors chaarly dafimed in tha map
conlained n Appediy £ The majoily of the arsas managed by the Depariment &a
clezcified == fores! recervec (98,902 hectarac), and &l undar the prisdiclion of tha Acl
Thera ara currently O Sondred' and Do (107 decieed fores resanes (Saa Agendic B,

% within the Cepariment, posihons that have been assgned the designason of iomest oficer - e
Enforoamens Bmnch sms, | Forest Rangess, the Senor Compliance and Erdoroement OSoers, and the
Enforoamens Managery ard e sialt of the Somst Opembons Divesicn [Fomsers; Fomest Mansgers,
Forast Bupasnasors, and the Jonal Drsciors)

Judicial Training Seminss in Envirommental Law for Fesident hMagisirates -1'
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Forest Law Enforcement: The Jamaican Experience.

Tivo (2] dhacigrad orast managermst areas and e et acfates acroes the island
In kesaping with this rend. tha vast maodily of offences isied under tha Act and Regulations

forcus on tha foras! reserva, and spacifically prohibil the commission of prescribed activiles
whilel ragulaling ot hars.

Areas Managed by the Forestry Department

W Foiresst Reserae

B Forest Managemsent Areas
m Other

Tohie 1

Whan thinking of lha parameles altached to diecharging e swvidanial buwrdan, tha
limitation placed on the proseculoral authodity of the Deparimanl mes! be tsken inlo
account This i due o tha facl that! the prosecution of matters under the Act or
Begulations is dependent on the infraction taking place in one or more of the areas
designated as a forest reserve’, forest management area® or thal fall within the dafnition
of thoss known & forest estates=

WTuJ.ludiEdﬂFﬂrﬂ'hmm#num Hampden Forest Managemend Area botf of wich are Iocated
im 5% Catherine.

“'Aﬂmwmdwma}fﬂmwwum b 2 forad resarye. Dachion & of e Act
setr out the umer for which the forest reserve should be put, namely the conssreation of foress existing
mm:rinﬂ:mn{ﬂuung@mm%ﬂﬂlqﬂmmhmﬂ
parks and ofher reoreabonal amenrhes; and the protechon and corsereahon of endemic flora and Tauna

A Ndernr oy ared of land gdedaved’ weder the fored A o be 2 fored munapeTeTt ane. Section 7 [2) seds
meﬁﬂiﬁhﬂmﬂdeumﬂmmwmmmm
listed afteonse for the Tomest neserse.

W Weanr 2 fevent rerEneE, O 2y o land managed by the Forenty Departmen! panaiam fo S Ao

Judicial Training Seminar in Emvirpnmental Lawﬁ:rEﬂthnMagistmE::I
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Forest Law Enforcement: The Jamaican Experience.

Befora laenching into thea prosaculion of a8 maller, the Daparment canmias oul the following
checks -

= Tha location of the aclivity in ordar o delermine whalhar il has laken place on privala
land or sisle owned land. This & done using Globwl Pasilioning Systam [GPS)
lechnology lo pinpoinl the coordinates of the aclivity. This information can be ac
detailed & idenlifying the stumps thal &rs lefl bahind sfter the standing timiber ks oul, or
marely capluring the boundaries of the sils in he case of sgualling. This dala s
rransfarrad o the Depariment's Geographic Information System (GIS) and a mag s
genaralad lo indicata if tha ares i a forecl recerva, fores! managemanl ares, forest
exlala, olthar crown land nol managed by the Depardmenl or privale land [ See
Appendi i)

= Kit found lo héwve taken plece on &n area managed by the Depatment, the exacl
designalion accigned lo the areas is delarmined in order lo encurs that the comaecl
charge is lid sgaine! the accused person. As indicated in the diagram belows, the arsa
determinas which pisce of lagizlation is relsd on durng the process of procescution.

Forest Reserve or Forest Management

Arga

® Fiprest ALt
® Fprest Aigulations

Forest Estate

* Forest Aegulations

4 The "“WHEN"

In exarcizing ils discralion ac o whalher o prosecule & maller under tha Mct or tha
Ragulations. consideration is given by the Depastmanl a5 1o whathar based on tha facls -

&) I can be eslablished thal an offence wiss commilt e

Fudicisl Traiming Seminar i Environmental Law for Resident Magistrates 6 |
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Forest Law Enforcement: The J[amaican Experience.

b) A& defence caiis on which the scovsed indhidesl could saak bo raly (incheding
those undar the Faract Act=);

c} Tha bwrdan of proof which would nesd o ba discharged 1o prove the commission
af tha offance oo

d) Thara s & nead o prove faull or knowledge f forsaeability

a) Offences

The ofencee lisled wndar the Aol and Reguislions range from the more abwious -
dogrung & @xtrachion of forest prodince o tha lees known of Bl b0 cormode walth & nodice
reyping Bl he perton resfore e B B the oo O was in before the offerding
actialy ook olace & synopeic of come of thess offences ic providad in Tabda 2 which
thowgh nolt sxhaucliva, gives an idea of come of the more well-known offences wersus

unknawn anac undar tha foreciry kagiclalion.

POPULAR

RELATIVELY LNEMOWM

Falls, culs, uprools or e a irea
Kindles or carries fire

Cultivales land

Remowes soil, sand amd graes]
Pastuwas or parmits callle Lo respass
Erecls & building or shelie:

Oparsles 8 charcoal kiln

Apsaulls o obxirucie a foresl offices

acling in lha axeculion of thair dulies

Girdlas. marks, lope or laps & res

Kills, wounde or caplures & wild bird of
mnamal

Uirkawifully affices a2 mark used by foresl
officers om limbes

Llees & foresl road wilhaul & permil
Oparsies & sawmill withoul & permil
Fails to determing boundaries of lands
mdfjoining fores! eslale bafore cutling

Cariee a freamm

Toble &

It ic worthy of nola, thal the rend hae been for the affences which appear bo ba eacier to
commil {culling down & ee of oparaling & charcoal kiln) and comawhal appariunistic in

nabura, ara tha onac thal are mose oftan absarved by the foresl rangars. The problame 1o

Y Sacticn 31(3) Nothing in this section shall be comtrned as prohibiting or readaring punishable any act
dons — (2) i accordamce with the permdsrion i wetting of the Conservator or a forest ofScer; or (b) by orin
accordance with the perpdssion of the owner or lesses of the land on which the act is done; or purmast fo
and in accordance with amy licance or permit gramted emdar this Act.
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data ara linked mainly Lo the “foide ran aating 2 food” 2o againet a large conglomarala

shaaring off the Ires cover from &n entire hillgida.

Whalhar tha circumslancss &g swch thal the formes or the lafler silealion precenis ilsef,

liva responsibility for prolacling e resources wilthin these argas slill remains solely with the

Caparment, and mora offen than nol resulls in soma punilive aclion baing lsken

Panakias

The &ct and the Reguiations provide options for the exarcice of a Magicirata's discrelion in

ralation o the imposition of 3 sandlion on a conwictad ndiideal. These includs -

Fines Tha Forest Act has thraa liers of maximum fines which can be imgosad on
summay conviclion bafore & Rasidan! Magisirale

a.  Bection D2} - Five Hundred Thowsand doliars {SS500,000000]

b. Section AL{1) — Two Hundred Thowcand dollare {S200, 00000

. Section AL{Z) — Cna Hundrad Thousand dollare (510000000

Tha Forest Fegyifafions has & maximumn fing of fifty thousand dollars (350, 000.00)
which covars 9594 of the offances slipulaled therain,

Term of Impriscnment Undar the Acl. with the axceplion of a conviclion undar
saclion 20, tha lerm of impriconment ic in liew of peEyment of the fina.
a Eection 20 (2) Term of impriconmant nol sxceading teo [2) years. NE - this
is the only provision which allows for the imposition of both 2 fine and a
term of imprisonment
b. Section 4L{1) in defaull of paymanl of tha fina, a massmum of wo [2) years
c. ESection 4L{Z) in defaull of paymanl of tha fina, 8 maximum of ona 1) year

Tha Forest Regqudations hac a meassmum term of impisonmanl of one (1) year.

Cost of restoration: Saclion 21 of tha Forast Ragulatlions siales that

“f pereon conwvicted of an offence under theee Rogulations or tha Act shall in
addition to any penalty for which he may be liable for the offence, e liabls 1o
pay the cost of repairing or restoring any damage done o & forasl eslale

Tudicis] Traiming Seminar in Environmental Law for Besident Magisirates EI
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prolecled ares o fores! management area of 1o any plant or Ires growing Lharain or
lo any propeity of the Forestry Department affecied by the commission of tha
offenca” This oplion has nol bean used o date bul sevaral Recidenl Magsirales

have expressed @n nterast in il

iv. Forfeiture of seized items to the Cronam: Ssclion 32 of the Faresl Acl also makes
provision for the forfeilurs of iteme {including & conwveyance, lools and £ or forest
produca) saired by a fores! officer or constabla which thal individual hac
resconabla causs o suspect i or was being used in the commicsion of an offenca
againel the Acl
Tha Order of jorfedurs will onfy take effect afler the sucoessiul conviclion of an
individual(s] wndar the Act and may bs overiumad if & person prejudiced by tha
Courl ordar is sucoassiul in his ar her appeal of the order of forfailure.

b Defences

Cina of va maans of foraclalling & prosscution £ & viable defanca. Lislad balow are soma
of the defences wihich accused percons scometimes cask o raly on, as well as the cowsas

aof aclion availabla lo the Deparstmenl o counteract theem -

i. Permit. Licence or written permission from the Deparmment @ 5 sasy 1o
datarming whalhar tha documsents ultered by the sccused person arg valid onae.
Tha axislancs and vakdity of these documenls will datarming whalhar tha individual
has & defence urdss Eeclion 1 subsections d(a) or ic) arnd can be checkad
intamally by the Deganmanl.

ii. The role of the National Land Agency (MILA) Tha MLA s the owner of &l of tha
slale-owmnad l[and managed by tha Departmenl. and ac tha owner has the right o
granl leaces gowsrning parcele of land designated ac foresl reseress, bo third
partigs. The Depaimeant has o recent limes besn involvad in this process and
offenlimes makes recommendalions wharna tha land in question i foreslad crown
land. What has become the nom s thal pesons claim 1o hold 4 lsase from tha
MLA mol recognizng that thic ic a refutable facl, and one which the Daepanmient will

maAamine whan considering whether o inilials a prossculion.

Judicia]l Training Serminar in Environmental Taw fior Fesident Magisrates !":'I

(o)}
o1



Forest Law Enforcement: The Jamaican Experience,

iii. Strict Liability Offences: Thea facl thal the liabiRty =scigned o the majonty of
offences under the Acl i sifct in maturs negales amy defenca thal an accused
indivichzl could sesk o refy on, wihare [ha claim s lack of knowledge thal the arsa

was & declared forasl reseres, fores! managemant &isa of fofect eslabs, Wrighl J
Shemas ¢ De Rudsere shatad thal

Thara & a presmplion thal mens few, o ewil inbenion, or knowladge of the
wrongfulness of the =ct i &n eccentisl ingradian! in avary offenca; bul that
presumplion & lisbls 1o be displacsd sither by the words of the slalule cresting the
offence or by the sulsject-miattar wilh which it deale, and both muel be considansd”

Az such, there is no nesd for the prosscution in he cace of tha majority of offences
undar tha Fores! ficl, o provae whal the prsscribyad slale of mend of the accuwsed was
al tha tima of the commézzion of tha ofenca &c tha maxim “acfies o S e s
rmesne &8 ree” doss nol apply on refation o ninaly-fres percent (85%) of the offences
listed undar the forestry legisiation

Unliks fha offen gquoled caces supporting the wifsation of the sirict lisbdity mba
Moty v Winohester Corporationr; Cundy v Le Coogr) whene guestions wana raisad
as o the fairmess of convicling mciaduais wivo hied no knowiledge thal thay ware in
fact commilling an offenca, the individuale who perpsiuate the offences against tha
anvironment undar tha Fosast Act, dasarva in o view no symsathy, ac thay often

benafit quile handsomaly from the frusts of thee if-golien gains.

Statutory Exceptions reguiring the proof of Mens Sea

A fowr suceplions 1o the sinct Eability offenica end can ba found in Saclions 21[I)
(k) A1 (2Kh) 212K ) which make it an offence in a fores! recarve o Wil o by
gross negligence cawses any damage i feding any ree o cofting o ovagouing
e, Enowangly cossiterfiait on an) free o B, & rmank wsed Sy fonesr officens
o it MRar any free o mbey & e procenty of Sosemrnent " and wnlaiadfinlly
or favckiently sfces o any e o Bmbsr & omack used by foresr offices”

respectivety. In these inslances, the sl=te of mand of the accused will have o ba

addracsad.

“[e=es] 1 OB 918 o 821
® [E9B0] 2 EE 471, CA.
u (1554 13 QB0 M7
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iw. Private land: Il & actimalad thal approximately 212976 hactares of foresled land
are privataly owned and ags such do nof unlass thay have basn dedared wndas tha
it fall weithin tha ambi of tha legizlation. Tha fact thal the forecly legiclation doas
nal prolecl & paricular cpecia of iree, which would be easily diccemible, or that
there &re no distinguishing marks on Bmbar roduced an privale land, providss an
opporbunily for an sccused parson accostad with trmibar in his or har poesession o

usa the cormmon rafrain that 7 oo e s Foer privately o g

This is particularly rue whera the invasligation akaes place aftar thae reas have baan
cul and tha logs or comeerted boands are located outcide tha bowndarny of the araac
managesd by the Deparment. This in and of ilsslf is nol sufficien! o deflals tha
prossculion’s cass, a6 the staiule makes further provision in sedlions 34= and 25= of
the Regulaions for an individual 1o provide informalion o an authorized officer on
the sourca of any timbar or foresl produca, falng which thay un tha rick baing

prosaofdsd=

c) Burden of proof

It is common in eanvironmental law, 1o ses criminal law being ussd n one of wo ways.
namely via lha apphcalion of & sanclion ac & resull of the direct! commission of an activity
conlrary o & slalule or ha omiscion o acl for sxamgla bo gal a parmil or icenoe to carry

oul & pafticular activiby.

I bolh inslances ha 2oius fows s 4 necsssary componenl of the prosscution’s case and
tva simndard of proof applicable is &5 with other ciminal casas, Deyond a reasonable
ot This standad of proof hae in the pas! reeulled in the Depatment having Lo

disconlinua tha pursuil of a prosscution, as # was unable lo say that iteme found oulsds

M 34 &n authorized officer kas the dght, without 2 march warrant, while in B pearformance of bis dutias, o
army reamnable time to enter info and wpon Bnds and premises other than o dweling to oiotain any Smser or
fiorest informabion conceming the quantity, spedes or seance of any Bmiber or fionest prodace.

= 2401) An artonzed officer may shop and search without a search warmant, @y wehide onoor off any moad
utﬁhﬂuﬂﬂﬂpumﬂunﬂduﬂemmﬁmmtwmpﬁ. )

(2} Every person operahing or tTraeelling on O JC00MpAMYInE amy wehide nefared fooin paragraph (1) shall
upan regues, provide an @sthorzed officer with information as to his name, addres, destinabion, delivery
address and arvy obfer information regeesied from him pertaning fo ks dubies and o the extent fo which his
chahes relate 0 fores makters.

v Zachions 34402) and 353) respecively
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tha boundaries of lha arsac managed by the organization, wara unlawfully removed friom

tha confinecs of & fores! resera, forasl managemanl araa or foracl eslata

Thera iz no burden placed on tha Departmant howeavar, o prova direct envisonmenial ham
undar the forasiry relaled kegislation, only thal tha activity ook place wilhin tha prescribed
boundaries of tha dasignated mraa The facl thal the majority of tha offances prescribad

undar tha Act and ha Regulations ana sirict liability offences negalas the nesd o prove that
thara was any negigance o forethought on tha par of tha offemdar.

What & tha bwrdan of proof applicable to the Depatmant in ralation la tha prossculion af

slrict liabdity offences againe! tha forastry legislalion?

L Toprovide proof thit 8 paficular aclivity wias camied oul

2 That it was carried oul within the areas dacignatad by the Forasl fct and f or the
Forest Regulalions

2. Thal it ic ana of the prascribed offencas undar the kegislation. and

4. Thal tha person bafora the Court commilled or was imvalved in the commission of

the offancs

To dischargs this burden, the Degartmanl will mmong othars things producse the following

piecas of svidenca to tha Couwt -

Map of forest reserve identifying the focws & Qoo

1
Z Copy of the Gazette { See Aopendix /1

i Statements of investigating officers and £ or forest officers
4. Valuation of the timber or forest produce {sconomic value)
o
E

Fictures
Perishable temis Form

Thees documanls slong with the Mo, 1 Irforrmation makes up the cace fila for tha

prosecution.
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3 Challenges faced in the prosecution of environmental cases

s procecubors wa a'a wall awara of tha fiscl thal & variely of faclore stymia aur ability 1o ba

succassiul in one hundied parcent [100%5) of the mallers Broughl before our Residanl

Magistirala Courts. The more obvioue faclors ara

Dia haariad snvironmantal sftormay’s are nod filigalors in the rue sensa of tha word.
In tha local conlaxt what thal resulle in ie lack of courtroom expertise, ac &
saparals Migation dapartmanl does nod guis! wilthin thess regulalony agencies. Tha
*prosecubms” basad on fa cass load of tha particular anlity, will not have as much
ligation asxperience & 8 Clark of Counl or & defence aflarney. Elrong ralisnce =
aftan pul on the experisnce of ha Clerfk of Counl whare The miatlar evenlually gels o
trial and a interdapandence devalons in that lha Clerk is depandent on tha technical
auparice of tha allarnay repracenting tha lachnical regulslory agency, 1o mske his
ar har case. and convarcaly tha allornay requires tha halp of the Clerk 1o sea thal &

of tha I's ara dotlad and Ts crossad in ralation lo propar cow! procadure.

Low or mon-existent fines - |1 has been said tha! ervironmanlal ofsnces “arm naf
crimunal i sy sense, Sol are achc wiiich i Me ool imfevest ane prefulvEsd concler
penal" This pocilion thowgh poclulalad by & Juclice ower & hundrad yeare aga,

could arguably be said to ba the Bane of The snvironmantal procecutor today. This
unfortunale interpralalion continues: Lo haunt amvironmantal regulslory agancias in
Jamaica, and more specifically the Faoresiry Depafmant as though criminal
sanclion ie often sialulorily prescribed for these offences. tha facl thatl tha
managamanl of lhea ervironmanl & &lko carvied oul uwsing regulElony oo
adminisiralive practices. perhape suggests that the fines thal should be impoeed on
the conwiclion of an offendar, should be lowss. Whathas il is thal tha low fings slem
from ouldaled begiclation, or tha imposilion of a lowar paenalty by tha Tribunal of
Fact, any such judicial pronouncement ullimately sownds the dealh knall for tha

likalinood aof highar fines being impoesed in tha fulura.

It is the humble opinion of the wriler, thal low fines and £ or shoi lerms of
imprisonmant do nol sene as effecive & defemanl lo offenders & he message thal

trickles down ic that if ey lake the risk and &g nol caught they get off scol-frae

*¥ Shernas v Ruszen [1895] 1 QB 918, 922 Wright ]
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and i thay are caughl, the low fine equates 1o the sama recull as if thay had nod

bagin.

iii. Inability of the prosecution to properly make its cass Wha! this resulls i in soms
inslancac, is lantamount o the regulalony sgency baing forced 1o thiows in tha bowal
priar lo tha ini@bon of & maltar bafaore tha Cowl because @ is unabls bo mas! tha
slandard pleced by tha criminal law in relation o tha burdan of proof. This ofien
happens in he cass of the Depariment whare there i no direcl or “sys-sea”
avidance and tha physical evidence supporting the commission of hae offence
(imbar, board, loge) & localad outsida of tha confines of tha forast resanva, foresl

managamanl ares or fores! ectale This ramains one of the mora challenging arsas

af prosecution of foresiry refated offencas.
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ARE 'WE WINNING THE BATTLE, EUT LOSING THE WAR™?

Cinly when the last tree has died
The last river poisoned
And the last fish caught
WAH e realipe wee cannot eat money.
~ Cree [mdisn Proverh

In concluding, the Foresiry Departmen! is concarned solsfdy with the protecton
coneervation and sustanabla managamant of Jamsca’s foresls. Cver tha last two (2} years
tha followng trendds wara noled in relalion lo the prosecution of miatlars under the Ac! and /
or Regulalions n the Resdent Magicbales' Cowts within the parfshes of 51 Jeamas,

Hanavar, 5L Andrgier, Clarendon and Postiand

Saventsan (17) ceses wees broughl before tha Courts, of which thirtean (12) ware disposad
aof. The fnes imposed ranged from Fwe Thousand dollars to One Hundsed and Fifty
Thousand dollars, with the swm lotal of fines ordersd by the various Courls for the pesiod

baing approximalely Fess Hundrad and Twenty-Frea Thousand dollare (5525000000

Az incficaled pravsously, the majority of offences delectied vy the forest officers fall into tha
calagory of offence mora property described A squalting in the fores! resane (34%), whila
tharty-ning pefcent (3599%4) was unauthorized culting of rees and coven per cent T} for

kinding & fores! fire Dther cases s&w changes baing Eid for using & forast road without &

xﬁ'."l.u-:-pem:-ns ophed bor seree ther senbenoes i jail. Total fines imposed on these persors is ST70,000.00
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parmil, nol producing recaords on imbar related aclivity on the request of an suthorimad

afficar bo naamia & faw.

The following Irends wera noted n tha lest lwo years in relalion lo mallers brought befora

e Coourt —

=  Cases wars maore readly deall with when the Residen! Magistrales cpoka directiy 1o
the accusad when hay are pleadad, and tha alemanils of the offence axplained o
them; in tha majorily of inslances. the lck of wndarctanding of the sirict nalure of
the offence prevenied these individusls from recognising thal they wers in facl
guilty. The statemanl “guilly wilh explanation Mirorner® has often proved 1o e thair
undaing.

=  |ncreasngly higher fines have bean imposad by thae Cowts of which approximataly
sty parcanl (80%4) have bean paid by The convicled persons.

=  ‘Whare fines wara nol paid, the comvicted ndradeals sarved lima in prison ranging
fromn 10 days 1o 30 days.

= Tha majority of offendars whan faced with the possihility of jail me owar thirty (2%
days have found e monay 1o pay tha fine. In facl some have ravalled o cowt on
the day with tha means o pay lens of thousands of dollars i ordiar o ansura 1hal
thiey will ol be incarceraled. Who said crima dogasn’ pay?

= Tha comwicled offenders are mare willing lo respect ha sanctity of tha foresl
recardes, managemanl aress and aslales one they heve bean puniched by tha
Caourl.

= Tha fict tha! peopls have been convictead under the lagiclalion has sarved as a
warning on tha ground 1o olher memibsrs of the communily. Increasad informslion
an unlowand acliviies in an area is often forwardad Lo ha organifalion onoe ews
of the successiul prosaculion fillers down lo tha communily.

= Tha imposition of Community Sanvice & & panalty by the Cowl hae worked in some
instances, bul will require & revamging of tha Deparment's inlemal rocesces for il
lo be & more effaclive delarrent

= Tha option of awarding cosis for recloralion has nol besn used lo dats, bl sewaral
Razidant Magiclrales have supresced &n inlarect in il dny such ordar would ba
particulaty forluilows. & il provides an opporlunily for difed compansaton 1o ba
miade to the Depariment or the work of the organisation rather Than maredy paying

a fina info the Consolidated Fund Thic can aleo be used ac & punilive sanction by
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the Coul whera for axamgpls an offender wes syclamatic in his or her celection of a
particular long growing cpecia (junipes cadar) of whara tha removal was in &

particularty cencitiva locala (& the haad of 4 siream)].

The Forectry Deparment is commilled lo reducing tha numiser of offences thal are

commilied in the areas hal we manage. To ansura thal this happens we will pladige lo -

Provide |legiclation and other refereance material 1o the Recident Magiciralas, and
Clark of Cowte, ac wall ac o Police ctalions in close proximily to aresc managed by
the Degartmanl

Traim our firsl line responders (s foresl rangers and the membsrs of the
Constatadary] in propar enforcemanl lechniques and amwvironmental awarenses
racpaciived

Edwcala tha public. ecpacislly communilias living on tha fringes of tha foract
recarves, aclales and manageament aieac. even thowgh bck of knowledge is nal &
dafence for strict liability offences.

Cwavglop our case files in the shorlest amount of Bme o ensurs & spesdy conclusion
ance tha trial commences,

Providea opporiunilies for the forest bordar communities o be involead in tha
mansgamanl of tha fores! recources in ordar o reduce tha Eefhood of tham
poaching thaca.

Raducing tha red-sape thal is currently plsguing ow parmilling and licansing
syslam o maks lhe asccesc lo legal sowcee of clala-owned limisr sscar bo

inbaracbad parbas.

The Deparnmanl s commilled lo serving Jamaica, by prolecling, precerving and reclaring

har faresl cover.

Help us to help you, to put the “WWO00"
back into the Xaymacan phras=
“Land of Wood and Water™.
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REFEREMCEE

COLIM TAPPER. Cross and Tagpar on Evidance. BEd.

JIC. SMITH & BRIAM HOGEAM. Criminal Law T Ed.

SIMON BALL & STUART BELL Environmental Law 3= Ed

ANMDREW WAITE. Tha Quac! for enwvironmental lew aquilibriume Erme. Law Raview 2006

WATEOM MICHAEL. Ervironmantal (ffancas: tha reality of anvironmantal crima. Enn. Law
Raviaw 2005

FORESTRY DEPARTMEMNT OF JAMMCA 2000 MNalionsl Foresl Managemant and
Coneareation Plan

FOREST ACT 1358

FOREST REGULATIOMS 2001
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Appendix | - List of Jamaica's Forest Reserves and date of Gazetie
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Forest Law Enforcement: The [amaican Experience,
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Forest Law Enforcement: The J[amaican Experience.
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Forest Law Enforcement: The Jamaican Experience.

fppendiz I — Map of a specific forest reserve - GPS capability within the
organization
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Forest Law Enforcement: The Jamaican Experience.

Sppendix 1l - Map of Jamaica's Forest Resserves and Forest Management
Areas
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Forest Law Enforcement: The Jamaican Experience.

Appendix IV - The Forest (Deans Valley, Westmaoreland) Order 1554
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EMERGING ENVIRONMENTAL ISSUES IN FISHERIES
MANAGEMENT IN JAMAICA

It is indubitably a fact that the Environment and what affects it has an impact on our
fisheries and their management. Fisheries Management resides in the Fisheries Division
and, to a lesser extent, the Veterinary Services Division, the former dealing with the
harvesting of fish and the latter with the phytosanitary issues relating to harvesting,

from hook to plate.

The extant Fishing Industry Act is an Act of 1975, effectively thirty six (36) years old, with
fines which are archaic and a law which did not contemplate the serious issues that one
has had to deal with since then, particularly today. These fines do not even begin to
remotely cover the value of a catch of say conch which retails at USS6.00 per pound,
lobster at US$7.00 per pound or fin fish (Snapper, Parrot, Grunt or King Fish) at J5350.00

per pound.

Fishing is, therefore, big business, whether for the international or local market, so
when one looks at the fines in the Fishing Industry Act (the Act), one is totally

nonplussed.

The Act does not deal with environmental issues directly save and except Section 18 by
which the Minister may declare fish sanctuaries of which there are 12 without any
definition of “fish sanctuary” in the Act. Section 18 only states that the Minister
declares, by Order, any area specified in such Order to be a “fish sanctuary”. The fine for
fishing in a fish sanctuary is a paltry maximum fine of Five Hundred Dollars ($500.00)
and, in default of payment, to imprisonment not exceeding six months. The Orders just
state the co-ordinates for the respective fish sanctuaries and nothing more, so that all
one can glean is that, pursuant to Section 18, “any person who fishes or attempts to fish

in any area declared by the Minister to be a fish sanctuary” is guilty of an offence. There

'Bogue Islands Lagoon, Port Morant Harbour Lagoon, Orange Bay, Three Bays, Salt
Harbour, Galleon, Galleon Harbour, Discovery Bay, Bluefields Bay, Montego Bay
Marine Park, Sandals Boscobel and Oracabessa Bay.

84



is nothing to guide anyone on what type of action would be an offence save and except
the definition of “fishing” which is “catching or attempting to catch any fish in any

manner whatsoever and includes killing, gathering or destroying any fish”.

Over the years, we have attempted to put certain “management” regulations in place
such as the Fishing Industry Regulations 1976 which by Regulation 14, inter alia,
prohibits the catching, bringing ashore or destruction of any berried lobster (which is a
lobster with eggs) or any spiny lobster under 7.62 centimetres (3 inches). Even then,
that was an attempt to recognize that killing pregnant lobsters or lobsters under 3
inches would have a deleterious effect on the fishery. Unfortunately, the fine, under
Regulation 15 is only a maximum of $500.00. Over the years, convictions have been
bitter/sweet because the fines are viewed with derision and, as a consequence, we have

had repeat offenders.

It is, therefore, challenging to manage the Fishery with these fines, the highest of which

is Five Thousand Dollars ($5,000.00). Examples of the fines are:-

Section 3(3) — Fishing without a licence - $1,000.00

Section 7(2) — Not carrying identification - $20.00

Section 8(3) — Operating an unlicensed boat - $200.00

Section 14(5) — Failure to report loss, destruction of boat - $50.00

Section 18(2) - Fishing in Fish Sanctuary - $500.00

Section 19(2) — Fishing in the Close Season - $500.00

Section 20(2) — Failure to comply with direction of a Fishery Inspector -
$500.00

Section 22(1) — Unlawful removal of boat, fishing equipment - $1,000.00
Section 23 — Penalty for knowingly landing, selling, buying etc fish -
$1,000.00

Section 24(2) (a) — Failure to keep register of all fishermen on carrier vessel -
$100.00
(b) - Failure to supply crew with adequate food and drinking

water - $500.00



(c) - Failure to make arrangements for rescue at sea - $5,000.00

(d) - Failure to make arrangements for the payment of any fine or

penalty
incurred by fishermen/boat for fishing in foreign waters
without a licence or permit - $5,000.00.

Section 29 — Any offence for which no other penalty is provided - $100.00

All the fines carry varying terms of imprisonment from one to twelve months in default
of payment. To my recollection, | do not think any fines have been laid under Section

24(2) (c) and (d).

In recent years we, have made further regulations such as the Fishing Industry (Spiny
Lobster) Regulations, 2009, made under Section 25(k) which, inter alia, seeks to tighten
management by requiring fishers, middlemen, owners/operators of commercial storage
establishments, hotels, eating establishments or similar entities to declare any spiny
lobster in their possession in writing to the Authority, before the commencement of the
close season. This declaration should state whether it is the whole or part of the

lobsterand the part is to be specified. Unfortunately, the fine is only $1,000.

The only provision which is likely to invoke some amount of terror is Section 27 which
gives the Court the discretion to forfeit “any boat, net, fishing equipment or appliances
used in the commission of an offence” for which there has been a conviction. It should
be noted that Section 27 does not lay down the procedure for forfeiture as does more
modern legislation such as Section 35 of the Aquaculture Inland and Marine Products
and By-Products (Inspection, Licensing and Export) Act 1999 (the Aquaculture Act) which
requires the DPP to apply to the Court for an Order of Forfeiture and notify the owner of
and any person having an interest in the equipment that he/she proposes to apply for

such an Order.
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Although the Aquaculture Act does not expressly deal with the Environment, it is an act
which ensures that all aquaculture productszare harvested under sanitary conditions.
The objects of the Act are to:
a) advance public health and safety standards in the export of
aquaculture products intended for human consumption;
b) specify and maintain international standards of production,
harvesting, processing, handling, storage and transport of such products; and
c) monitor the hygiene and sanitary conditions of vessels and

establishments engaged in the processing of aquaculture.

| have mentioned the Aquaculture Act because it has been used as an aid to the Fishing
Industry Act where poachers have been found with products that not only have been
harvested but processed at sea, in particular Queen Conch which is an endangered
species under the CITES Convention® and the Endangered Species Act®. Although we
have the latter Act which falls under NEPA and was promulgated to administer the CITES

Convention, possession is not an offence under that Act which deals with trade.

Repeatedly, persons have been brought to Courtand, although they can be charged with
fishing without a quota, under the Fishing Industry (Conservation of Conch(Genus
Strombus)) Regulations, the fine is a mere $1,000.00. On the otherhand, Section 25(b)

of the Aquaculture Act attracts a fine of $1,000,000 for anyone found guilty of operating
“any processing establishment, factory, freezer or carrier vessel or any other facility or

installation for the purpose of harvesting, handling or processing for export...”

Once it is clear that they are foreigners without the requisite licences and particularly
where there is evidence of processing, such as the presence of sodium bisulphite to

preserve the white colour of lobster meat, it is not hard to get a conviction.

2 Aquaculture is defined as “the controlled propagation, growth or harvest of aquatic animals or plants,
including fish, amphibians, shellfish, molluscs, crustacean, algae and vascular plants and includes seawater
or freshwater fish or crustaceans caught in their natural environment when juvenile”.

®Convention on International Trade in Endangered Species of Wild Fauna and Flora

*The Endangered Species (Protection, Conservation and Regulation of Trade) Act



Although an act for export, the Aquaculture Act is very mindful of the Environment. It
could be argued that it was hastily promulgated when Jamaica was barred from
exporting to the EU but, nonetheless, it assures that harvesting is done in pristine
waters, devoid of microbiological elements which would be harmful to the human body,
and that such harvesting does not negatively impact the Environment. Previous to this
Act, there were no post-harvest sanitary and phytosanitary considerations, as The
Fishing Industry Act focuses on primary production. Apart from the paltry fines under
the Fishing Industry Act, there are difficulties in protecting Jamaica’s maritime space
from biological degradation due to its vast size of 274,000 square kilometres, which is
about 25 times the size of Mainland Jamaica. It would be remiss of me not to mention
the potentially negative environmental impact of fishers who live on the Pedro Banks
(8,400 square kilometres or % of the size of Mainland Jamaica) and earn their livelihood
therefrom without proper modern sanitary facilities and water supply. Nonetheless,
they have acquired prescriptive rights and, eventually, Government will have to do

something about this before it negatively impacts the fishery, as unpopular as it is.

It should be noted that Pedro Bank is Jamaica’s most productive fishing ground. One
hundred percent (100%) of conch and lobster exported from Jamaica originates from
the Pedro Bank which is the prescribed area under the Aquaculture Act. Fishing can only
be harvested from this area for export. The area is, in fact, the most productive. In
order to maintain our export status on the EU Third Country List, we have to monitor
the waters by taking water and sea vegetation samples eighteen timesper year to test
for toxic phytoplankton. So far so good, and whilst we had to promulgate that Act,
based on trade, this has inured to the benefit of not only our fishery but our

environment.

The challenge has been to enact new fisheries’ legislation to deal with not only the
fishery but also issues which impact the fishery. Although over ten (10) years in the
making, we are at the stage of finalization and, hopefully, we should have an Act by
2012. A burning issue which has been the subject of litigation and which, inter alia,

succeeded in closing down the Industry for a year from 2000 to 2001, was the ability of
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the Minister to declare quotas. You may recall that quotas have been used in the conch
fishery in allocating rights to fishers. In 1999, a fisher challenged the Minister’s power
to allocate quotas, even though the Minister had done so pursuant to Section 25(k) of
the Act which is the regulation-making section empowering the Minister to make
regulations “prescribing measures for conservation of fish” He said, inter alia, that the

Minister did not have the legislative power to issue quotas. The result was the Fishing
Industry (Conservation of Conch (Genus Strombus)) Regulations, 2000. Not satisfied

with this, the fisher further challenged the Government in 2000, which resulted in a
shutdown of the entire Industry until 2001. This challenge happily ended in a Settlement
Agreement which allowed the Industry to continue its fishing activities. No judicial
pronouncement was made on the “vires” of the Genus Strombus Regulations and we

have, since then, operated with them, unchallenged.

The new Act will unequivocally speak to quotas and interim quotas. This is very
important as, in the Conch Industry in particular, it is imperative to sustain the fishery
and we recognize our responsibility, particularly as it relates to endangered species.
Conch falls on Appendix Il of the CITES Convention and Schedule Two of the Endangered
Species Act which means if, it is not properly managed, it will be added to Appendix |
thereby prohibiting all trade.

The new Act will recognize the following:

1) Aqguaculture, aquaculture products and aquaculture management
areas, plans and zones, with aquaculture being “the controlled propagation,
growth or harvest of aquatic animals or plants, including fish, amphibians,
shellfish, molluscs, crustaceans, algae and vascular plants and includes seawater
or freshwater fish or crustaceans caught in their natural environment when
juvenile”.

2) Similarly, there are fishery management areas, plans and zones.

3) Interestingly, we have established the concept of a “buffer zone”

which means an area of the fishery water® established to minimize, eliminate

® Being all Jamaica’s waters including internal waters, archipelagic waters, territorial seas as defined in the
Maritime Areas Act, the Exclusive Economic Zone Act and inland waters such as rivers and ponds.
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and prevent actual and potential adverse impact to fishery management areas
and zones, aquaculture management areas and zones or fish sanctuaries.

4) We have introduced the concept of “deleterious substance” which
is, inter alia, “any substance, including water, that has been treated, processed or
changed by heat or other means from a natural state that, if added to any fishery
waters, would be deleterious, or likely to be deleterious, to fish or fish habitat or
to the use by humans of fish that frequent those fishery waters”.

5) We have also defined “fish habitat” as “the fishery waters or
aquaculture management zone which forms the habitat for fish or a particular
species of fish” .

6) “Precautionary principle” which basically will allow us to take
fishery management decisions, in the absence of available scientific data, based
“on measures which embody the protection against over-exploitation, stock
depletion, habitat degradation and other potential vulnerabilities to increased
levels of fishing mortality and unsustainable interventions”.

7) “National total allowable catch” means “the total sustainable yield

of a fishery or species of fish determined by scientific means”.

What we have sought to do is plug the loopholes that have plagued us in the past so
that we have offences, inter alia, involving prohibited fishing methods, stealing from
traps, offences involving quotas, importing live fish without a permit, causing damage to

fish habitats, failure to protect fish habitats and relating to aquatic invasive species.

You would have heard about our problem with the Lionfish, an aquatic invasive specie.
By this new enactment, once we can identify any person who damages fish habitat, he
would be liable to a maximum fine of $5,000,000.00 or imprisonment up to a year or
both such fine and imprisonment. The fines vary up to $5,000,000.00 and can be
increased by affirmative resolution. We recognize that fishing is the mainstay of our
country and that degradation of the environment will invariable equate to a depletion

of a valuable food source.
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The new Act will also include the use of observer devices, photographic and certificate
evidence and their admissibility so that the task of proving a case should be much
easier. The DPP will be able to apply for forfeiture of vessels, conveyances and
equipment and the procedure will be clearly set out. There will also be provision for

security for release of fishing vessels or conveyances.

We have tried to be as comprehensive as possible, in the hope that the loopholes have

been plugged and that any new ones will be few and far between.

Yvonne Joy Crawford (Mrs)
Senior Legal Officer, Ministry of Agriculture & Fisheries
November 1, 2011

91



Emerging Environmental Jurisprudence in the Commonwealth Caribbean:
The Environmental Impact Assessment Process

Danielle Andrade, Jamaica Environment Trust
Judicial Training Seminar in Environmental Law
November 18 - 20, 2011
Hilton Rose Hall Resort and Spa, Montego Bay, Jamaica

Introduction

Environmental jurisprudence in the Commonwealth Caribbean although traceable before
the 1990s, grew substantially after that period with the acceptance of several international
treaties®. Small Island Developing States (SIDS) in the Caribbean were encouraged to
enact legislation to ensure that environmental considerations are taken into account in
governmental decisions to approve developments. In particular this meant the
introduction and use of Environmental Impact Assessments (EIAs) in the decision-
making process for developments.

The EIA is an examination, analysis and assessment of planned activities with a view to
ensuring environmentally sound and sustainable development. ” As a procedure, it is used
to examine both beneficial and adverse environmental consequences of a proposed
development project. The development of environmental legislation across the Caribbean
reveals the range of approaches used to introduce adequate EIA procedures. The earlier
approaches, as shown in the case of Jamaica, lack comprehensive legislative provisions to
determine the conduct of the EIA process while the later approaches adopted by Trinidad
and Tobago and Belize were accompanied by subsidiary legislation and were more
substantial ®

The introduction of EIAs created added responsibility not just on developers who were
now required to prepare these studies prior to receiving approval for developments but
also on governments whose duty it became to ensure that such studies were properly
conducted. Along with this duty came added scrutiny by the general public who
considered themselves affected by such developments. This scrutiny has led people
worldwide to resort to the courts for judicial review of decisions relating to the EIA
process. In the Caribbean region- Jamaica, Belize and Trinidad and Tobago, in particular,
there has been a thrust from non-government organisations (NGOs) to use legal
mechanisms such as judicial review to challenge EIAs and the decision-making process
relating to developments in environmentally sensitive areas.

® Agenda 21, the Programme of Action for Sustainable Development and the Rio Declaration on
Environment and Development (The Rio Declaration) were adopted by more than 178 Governments at the
United Nations Conference on Environment and Development (UNCED) held in Rio de Janerio, Brazil
from June 3" to 14", 1992

" UNEP Goals and Principles of Environmental Impact Assessment: Preliminary Note, 1987

8 Jamaica introduced the Natural Resources Conservation Authority Act in 1991. Section 10 of the Act
gives the NRCA the power to require EIAs for certain developments. See the Environmental Management
Authority Act, 2000 of Trinidad and Tobago and the Environmental Protection Act of Belize.
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BELIZE
“The Chalillo Dam case”

Belize Alliance of Conservation Non-Governmental Organisations v. Department of the
Environment & Anor (Belize) [2003] UKPC 63 and 2004 [UKPC] 6

A Canadian-owned company, Belize Electrical Company Limited proposed to increase
Belize’s capacity to generate electricity by constructing a hydroelectric dam in Chalillo, a
forested area in Belize. The dam would result in the flooding of nearly 10 square
kilometres of land on the border between two protected areas — a forest reserve and
national park (the Mountain Pine Ridge Forest Reserve and the Chiquibul National Park).
These areas were designated for preservation on account of the importance of the plants
and animals found there- many of which are native species threatened with extinction
elsewhere. The area has the highest density of the surviving big cats (jaguar, puma and
ocelot) in Central America, and rare species found nowhere else in the world.

The Belizean government’s regulatory agency for the environment, the Department of the
Environment (DOE), granted approval for the construction of the dam in 2002. A group
of NGOs known as the Belize Alliance of Conservation Non-governmental Organisations
(BACONGO) filed an action for judicial review challenging the procedure by which the
decision was reached. Belize like many other countries such as Jamaica, require an EIA
before certain projects that may have significant adverse impacts on the environment, can
proceed. This procedure required public disclosure of relevant information concerning
the effects of the project and an opportunity for public comment. The essential allegation
was that the government did not follow the procedure required by law before approving
the project. The Chief Justice and Court of Appeal rejected claims that the EIA was
inadequate or that the DOE acted unreasonably or irrationally in giving approval. The
case was appealed to the Privy Council which delivered its judgment in 2004. The
grounds for judicial review were that:

1. The EIA did not comply with the provisions of the Act and Regulations and there
had consequently been no EIA within the meaning of the Act or alternatively that,
given the deficiencies of the EIA, it was unreasonable or irrational for the DOE to
treat it as an adequate basis for approving the project. The applicants alleged that
the EIA omitted certain important details about the natural resources in the area in
particular the existence of Mayan ruins, the impacts to wildlife and rare plants.
Additionally, the composition and geology of the riverbed on which the dam
would be constructed was inaccurately described in the EIA.

2. Secondly, the DOE acted unlawfully in not holding a public hearing before
making its decision.

3. Thirdly, at first instance it was alleged before the Chief Justice that members of
the National Environmental Appraisal Committee (NEAC), the advisory body to
the DOE, were biased in favour of the project. On appeal to the Privy Council -
the allegation was cast against the DOE itself was biased. Before the DOE granted
approval, the Belizean government had entered into an agreement with the
developer and had commenced work on an access road for the dam.

Deficiencies in EIA
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The Privy Council ruled that the errors in the EIA were not of such significance to
prevent it from satisfying the requirements of the legislation or forming a proper basis for
approval by the DOE. It was not necessary for the EIA to be comprehensive, to “pursue
investigations to resolve every issue”. The Privy Council relied on the fact that the EIA
regulations itself stated that the EIA should indicate “gaps in knowledge and uncertainty”
and highlight “areas of controversy and issues remaining to be resolved”. Also in Belize,
an EIA is required to have a monitoring programme post approval and the Privy Council
felt that this was an opportunity to clear up such gaps and uncertainties. It is important to
note that the Privy Council based their conclusions on the fact that the EIA was not
inadequate to meet the express requirements of the legislation of Belize. Belize, unlike
Jamaica, has extensive EIA regulations which expressly state the parameters for EIAs.

Public hearing
On the other grounds of appeal, the Privy Council ruled that in accordance with the EIA

regulations, the public hearing was a matter for the discretion of the NEAC and the
agency had not recommend that one should be held.

Bias
With regards to the allegation of bias, the Privy Council ruled that the DOE was not
exercising a judicial function but was making “a political decision about the public
interest” and in arriving at its decision, it had only to fairly apply the procedures
prescribed by the Act and Regulations and there is nothing to show that this had not been
done.

It is interesting to note that there were two dissenting judgments where their Lordships
felt that the EIA was so flawed that it was incapable of satisfying the requirements of the
EIA and these flaws were known to the DOE at the time the decision was taken to
approve the project.

JAMAICA
“The Pear Tree Bottom case”

The Northern Jamaica Conservation Association and Others v. The Natural Resources
Conservation Authority and Another (2006) claim no. HCV 3022 of 2005

Pear Tree Bottom is located on the north coast of Jamaica and was an ecologically
sensitive coastland, rich in biodiversity. Its importance was reflected in the fact that since
1997 the area had been slated for designation as a protected area under Jamaica’s Policy
for creating a National System of Protected Areas. In 2003, a Spanish hotel development
company, Hoteles Jamaica Pinero Limited (HOJAPI), purchased the property with plans
to build a 1,918-room facility on the site. The government issued an environmental
permit to HOJAPI in July of 2005. Shortly thereafter, two NGOs the Northern Jamaica
Conservation Association (NJCA) and Jamaica Environment Trust (JET) along with four
individuals (residents of the area) brought suit against the permitting agencies
challenging the decision to grant HOJAPI an environmental permit as irrational and
unreasonable.

The issues addressed by the court were whether the Natural Resources Conservation
Authority (NRCA) failed to properly consult with other relevant government departments
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as provided by statute, whether the NRCA adequately addressed concerns raised by the
Water Resource Authority (WRA), whether the agencies gave adequate weight to
empirical data (or lack thereof) contained in the environmental impact assessment (EIA),
whether the NRCA and the National Environment and Planning Agency (NEPA) met the
legal standard of public consultation, and whether the public meetings held by NRCA and
NEPA met the legitimate expectations of the public. It should be noted that the statutory
regime for EIAs is vastly different from that of Belize, in that Jamaica has not enacted
regulations to deal with the procedure for conducting EIAs and instead relies on NEPA'’s
internal guidelines.

In its first judgment, the Supreme Court quashed the decision granting the permit,
holding, in part, that the NRCA “failed in its statutory duty to consult according to law
with the relevant government department and agencies by failing to circulate the marine
biology report to them.” Additionally, NRCA did not properly take into consideration
concerns raised by the WRA regarding sewage disposal; a particularly grievous oversight
for a project in an ecologically sensitive area with a water table only three-meters
underground. Likewise, the court also concluded that the agencies “failed to give
adequate weight to the obvious empirical failings of the EIA,” and that such “significant
empirical shortcomings” rendered any monitoring program based on the EIA practically
useless. Furthermore, although the court found the form of the public meetings held by
NRCA and NEPA adequately met recommended guidelines, the substance did not. The
court held that the agencies failed to meet legal standards for consultation because they
withheld from the public an important ecological report and two addenda to the EIA. The
court also found the agencies abused their decision-making power by knowingly
circulating an incomplete EIA, thereby increasing the possibility that the public would
make inaccurate and erroneous conclusions about the impact of the development at Pear
Tree Bottom. This action deprived the public of information necessary to make a fully
informed and intelligent decision and constituted a breach of the public’s legitimate
expectation of fair and meaningful participation. The court applied what is know referred
to as the “‘Sedley definition” for the legal standard for public consultation which was
approved by Lord Lord Woolf in R v North and East Devon Health Authority, Ex Parte
Coughlan [2001] Q.B. 213:-

“It is common ground that, whether or not consultation of interested parties and the
public is a legal requirement, if it is embarked upon it must be carried out properly. To
be proper, consultation must be undertaken at a time when proposals are still at a
formative stage; it must include sufficient reasons for particular proposals to allow those
consulted to give intelligent consideration and an intelligent response; adequate time
must be given for this purpose; and the product of consultation must be conscientiously
taken into account when the ultimate decision is taken: R v Brent London Borough
Council Ex p. Gunning (1985) 84 LGR 168

The hotel intervened after the judgment and a subsequent court decision varied the
decision by revoking the order to quash the permit but upheld the declaratory orders that
the procedure for consulting the public and governmental agencies were inadequate. See
North Jamaica Conservation Association and Others v. Natural Resources Conservation
Authority and Another, No. 2 (2006) claim no. HCV 3022 of 2005. The Court varied the
previous judgment on the basis of evidence that the developers, who had not been served
with the proceedings, had relied on the validity of the permits in carrying on the
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development and would therefore suffer hardship if the permit were quashed. Essentially,
the later decision of the Court left in place the findings of the earlier decision while
altering the remedy afforded. The Court cited the Chalillo dam case in particular it quoted
from the dissenting judgment of Lord Walker of Gestingthorpe that “the rule of law must
not be sacrificed to foreign investment, however desirable”.

TRINIDAD AND TOBAGO
“The Smelter case”

Trinidad & Tobago - People United Respecting the Environment (PURE) v. the
Environmental Management Authority, CV 2007-02263 (High Court of Justice)

Three different applicants challenged the same decision of the governmental agency — the
Environmental Management Authority (EMA), to grant approval (a Certificate of
Environmental Clearance) on 2nd April, 2007, to Alutrint Limited, a State Corporation,
to construct a 125,000 metric ton per year smelter in Southwestern Trinidad. Some 4,100
persons live in surrounding villages and an additional 5,000 persons live within a 4
Kilometer radius.

Prior to this, permission to clear the land had been granted through an EIA prepared by
the Institute of Marine Affairs (a state organization) and approved by the EMA. The
forest was clear-cut to make way for applications to use the land for industrial use by
Alutrint and others. This gave the impression that construction of the smelter was a
foregone conclusion.

In February 2008, a Medical Monitoring Report for Alutrint’s operations was prepared by
the Caribbean Health Research Council and the International Institute for Healthcare and
Human Development. The Report acknowledged the significant human health risks
associated with aluminium smelters and proposed x-rays and cancer testing every 6
months for workers and similar testing for the 4,070 residents within a 2 Kilometer radius
of the plant. This information was not released to the public.

Construction of the Alutrint smelter began in late 2008. An injunction was obtained and
the three cases were consolidated and heard by the High Court of Justice in Trinidad. On
June 16th 2009, the court ruled that the decision to grant approval to Alutrint Limited,
was, with respect to handling of hazardous wastes and cumulative human health and
environmental impacts, “outrageous”...“irrational”...“shrouded in secrecy”... and...
“procedurally irregular”. In particular, the court quashed the grant of the permit for
failure to assess the cumulative impacts of the smelter with other aspects of the overall
project (including a port and a conveyor facility).

The judgment cited the Pear Tree Bottom case and the Chalillo Dam case.

In respect of the obligations of the Authority to consider cumulative effects, the Court
was guided by the judgment of Justice Stollmeyer in a first instance Trinidadian case-
Fisherman and Friends of the Sea v. EMA and ALNG CV 2148 of 2004 which set out the
following principles:
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Q) The requirement for the EMA to consider cumulative effects is provided by
legislation, without any specific guidelines.
(i)  The Court is required to assess whether the Authority took a hard look at all
relevant circumstances.
(iii)  The Authority’s hard look must be supported by substantial evidence.
(iv)  The Court ought not to impose its own views and ought to set aside the decision
only if the Authority’s decision is not supported by substantial evidence.
(v)  The Court’s mandate is to verify two things:
a. procedural compliance
b. substantive compliance
(vi)  Compliance by the Authority is judged by the level of detail and the decision-
making process must exhibit transparency.

This “hard look doctrine” was applied to the facts of the case:- Alutrint was requested by
EMA and did prepare a report on the cumulative impact of the port and smelter which
was dated 28th March 2007. In the report, Alutrint concluded that: “... there will be no
significant incremental environmental impact by the Port and Conveyor Facility that will
affect the cumulative impact assessment findings from the Alutrint CEC Application”.
The EMC gave its approval on 2nd April, 2007 contained in a complete 27 page CEC
permit, five days later, making it highly improbable that the Authority had undertaken a
thorough review of the report.

In addition the report, unlike earlier studies, was not released in the public domain and
the court considered that an issue as important as this that would impact human health
should have had the benefit of public scrutiny.

Conclusion

Environmental legislation in Jamaica and other countries seeks to protect natural
resources: - water, air, land, wildlife; ensure safe disposal of waste; and control
development and pollution to ensure sustainable development for the benefit of the
public, both present and future generations.” Accountability in planning decisions and
other regulatory mechanisms that affect the environment is critical, as the failure to
effectively regulate the environment may put individuals at risk both for their health and
for their quality of life. Environmental protection is increasingly being viewed as a matter
in the public interest and not merely of public interest resulting in increased scrutiny of
governmental decisions.

The special circumstances inherent to Small Island Developing States (SIDS), the level
and pace of socio-economic advancement and severe resource constraints, do little to
encourage the implementation of treaty obligations relating to environmental
management. The limitations in legislation dealing with public participation in the EIA
process, in particular in Jamaica, is a concern, especially in light of increased
international recognition of the right to public participation in decision-making and

*The widely accepted definition of sustainable development, as defined by World Commission on
Environment and Development (Brundtland Commission) is development that meets the needs of the
present ‘without compromising the ability of future generations to meet their own needs.” See: World
Commission on Environment and Development, Our Common Future (Oxford 1987), p. 43
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access to justice in environmental matters.!® In the absence of comprehensive legislation
to guide the decision-making process, common law principles, based on the notion of
fairness and natural justice have been applied to determine the legality of decisions.
Although the notion of EIAs is fairly new, having been developed in the last two decades,
these principles have been considered or applied in several cases in the region concerning
the EIA process. With the growth of precedents it is becoming increasingly possible to
trace the evolution of environmental jurisprudence in the Commonwealth Caribbean.

November 2011

10 The Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in
Environmental Matters, Aarhus, Denmark, June 1998 (Aarhus Convention). It is applicable only to members if the
Economic Commission of Europe.
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Environmental Justice: New Development: and Innovative Approaches by

Judiciary Worldwide
Carole Excell, World Eesources Inztitute
Judicial Seminar
November 20, 2011
Hilton Eosze Hall Rezort and Spa. Montego Bay, Jamaica
Tt i= oy pleasure to be imvited to spesk ar this Tudicial Seminar in Jamaica on exvironmental lav.

The United Matons Enviromment Programme (UHEF) has descrbed the Judiciary as a “focal
point for the promoton of environmental law at the nations] level™. Tudges promote the mule of
Lew through developmens, inferpretstion and enforcement of natiomal law and infemational
principles in theit judsments. The “Tohannestburg Principlss on the Fols of Lew and Sustainshle
Development™ adopted in August 2002 at the GFlobal Jodses Symposiom reconised jodzes duty
o sid “in the enhamcernent of the public mterest™ to obtzin “a healthy and sequme enviTonment
with 3 special recogniton that weaker secions of society are offen prejudiced by emvironmental
degradation”. Af the time of the lmmch of the Ponciples then Chief Tustice of Sputh Africs
Arihae Chazkalson, adamantly professed

"Laws are mgifeciove weless they are mplemertied, and much emaronmeial low existz b has
net bem ayfrced. We are sqyang m fus declaraiton fha arross @ary conimert We Ravw a
commimnent o the pricinles of the rule of law mud frooe mow on we hunee fo be achee in ghomg
force to envirormmental law. ™

Weaxx vesr in Tume 2012 the Earth Sumnyit will be held, a gathering of over 100 governments
from arnmed the world, which waill provide a moch nesdad oppornmity to reflect on progress
made m the last 10 vears towsrds sustaimable development The role of judzes o the
mﬁm‘cmtnfemrmnmallan will alsp he ormmined Imdispastzbly, there i@ stll an
implementation gap  and this has contibwted to contimmed deterioration of our nammal
enviromment, the loss of forests, large spills of bazardows substances, moressed air and water
polhrtion, vmwieldy development and exploitation of naboral resources.

It mmsi be emphasized at the ouiset, that the udiciary i= cnly one component of the famework
needed 1o enswre appropriste enviroomental govemances and management. ST0LE emviTonmenial
authorite: and enforcement parsomnel are nesded as well However visionary Jodges have

" hitpy v unap oz fmw Frogramme_work/Judees_orosrammefindesasp

! hittp e musndisn couukfsmd ronemnent, 2002 faue 28 fwor idsummiit 0 2. inkemations news 1

! Gags in The o phenen b bon of Emdeonimaiial Law ab B Natonal, Reglonal and Ghobal Lisesll

Propared by Ceagory L Rese Professes, Facully of Liw, Universicy of Wolomgong, N5 Swtrala Director, nstiuote foe
Transhational and Markisss Seoaly At Pregaralory Mesting of the Weeld Congress &8 Justice, Governancs and Lirs Tor
Enwircermestal Sustainaslty
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Plaved a leading role to protect the emvironment in 3 mmber of counires in the way they have
inferpreted laws and appeeached solving enmironmental problems . Imovation has been driven by
promoting the achievemsnt of socizl rights in the consttation ez a right to lifs. More recently
the right to & healthy envirooment has been adopted in over 100 conmimes constimtions. This has
spuarred creative judicial decisions and remedies for 3 mumber of different nypes of environmental
problems. The passage of new laws and sdministragve procedures to improve cifizen access 1o
justice and allow diizens to undertake enforcement of emviromments]l lows has provided
opporunities for judses to nferpeet emvircmments] Lyws and deepen the jurisprudence. Finally
imnervation has besn spured by the developmen: of new specialized enviTonmensal courts and
mibmmals. I will briefly describe some of the developments which T arrue have led to mreasad
innovation s well as provide a short review of some mstances of judicsl innovstion relevant to
the Tamisican comtens

TWhat has driven inmovation™

Development of New Specialised Emvironmental Conrts

Mew specialized envirommentsl cowmts have been developed all around the world in what has
been described by some experts as an “explosion™ of new judicial institusions specially desizned
o address environmental cases. There has been at one last connt 350 specizlized emvironmental
conmts and mamals established m 4] couniries. Comniries which have recently established these
imstitnons mchade Bolivia, Balgimn China Ensland, Paramnay, the Philippines, South Aftica
and Thailand®. The “zrandmothes™ of all these nstiftutions is the Emvironmental Court of New
South Wales which has now been in existence for over thirty wears. This court addresses
Envirpmmentz] Planning and Protectons Appeals; Local Govermment miscellaneous appeals and
applications; Land tenuare, crimuinal enforcement; Appeals with resspect to envirommentz] ofences
and mining offences. It has succesded in developing mmovations in case mansgement, dispuis
resolufion, and shanme of standard seofencing databases. More mportanidy however it has
changed itz approach fo 2 problem solving junspmdence addressing environmental matters and
cegking 1o protect namure and improve the environment instesd of simply determining that one
particular party prevails and the other parny does not. The Envirommentz] Court in Mew South
Wales has served as a model 1o other envirpnmental conms throughout the world

Theare are 3 number of arzumends both for and agamst the sething up of specialised enviTonmendal
corts. The publication “Greening fostce™ munched l2st year by the Access Initiative highlishes
a numiber of the factors that can signal the need to look for altermatve options for addressing

U e juace s wadioal-al-bw iz e mlo sdoal-ol- b Tilea T EA S Pra g e 08 AL E -LIEASIN3- 17 sroppeed pal

" lemprnal of Conrt lmiovalion ¥Weokuns 3 Winla 2000 |aorcsse 1 Favnenmental Onsts sl Toibunals prompis New Clobal
I e ™

Crrorge Primg and Cathe e Priag

" GEORGE FRIMG & CATHERINE FRING, GREEMIMOG JUSTICE: CREATIMG AND IMPROVING EMVIROMMENTAL
COLUETS AMD TRIBLUMALE (THE ADCESS MITIATIVE 2, sl labile ar

b v acteminilelvee deg rroures premming jualize and hitp VMeww e du eduiod -suly (evalable boe ol chage
clecironically &l bath welils )
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“ECT: can be an aiiraciae solutton as ihey enable the wwe of apert judees and decizion-makers
with nowledee of enirormenial ke, saence, and economics; they provide higher vizibility for
anirormnental cases, special procedures cam be desigmed for anvirowmantal cases, thay can
gfecinely harmess apasion i shonding, ey demonsirate govarmman? and judicial conmeriment
fo @mvirormanial justice and  feally allow moreased ravsparency and  accounialbility  for

While effective implementation of these cowrts will pesd to be monitored & mowber of
specialized courts have provided a framework fior inmevation and problem solving.

New Constitntional rights and Proceduoral Enles for Emvireonmenial cases

Inmpvations have also been doven by the adopton of new constfufional rights and procedural
nilss. The Philippines are perhaps the premier examples of this. The Philippines haz a3
constitwtional right of the people to a balanced and heslthfinl ecology. In order to emsure
implementation of this dght new “Procedures for Eovironmental Cases™ were approved m Apml
of 2010 by the Supreme Court. They are extremmely Dmpressive. They start with visionary
objectives specifically - protecting and advancing the constimtional right These procedaral mles
then revolifionize how enviromments] cases ars addressed. They apply to both civil and criminal
imizls n poomcipal and civomt cowrts. The miles imchide provisions fo simplify tmals; make them
cpeadier, and inexpensive They also emsble cours to momitor and ensure enforcement of
judsrments. The courts have been given sweepine new powers inchidins a cigren suit provision,
which allows ordinsry citfizenc to brine matters before the court “sny Filipine cifizen in
represantation of others including children or penerstions yet unbomm, to fle aoy acton fo
enfiorce mights or oblizations under envirommental laws™. The males also prescrbe requirsments
for medistion and powers for the judge to make best efforts for the pardes to setile the matter.

A special writ called a Wit of Kalikassn is available where 3 person’s consttobional mght to 3
balanced and healthfil ecolosy is violated, or threstened with viclagson by an unlzwiinl actor
omission of a public ofidal or employee, or povate individusl or eofity, imvolving
arvironmental damage of such magminde as to prejudice the life, health or property of
inhabitants o two OoF more Cdties or provinees. This provision allows special onders to be issued
by the court. This is 3 wnt for esvironmendal protectipn that could be applicable to cases of
breaches of eamcirpnmental laws on nuning, logzne and water pollabon.

The cowts hawe also besn ziven powers to provide innovanve remedies e g directing a
Eovernmend agency of privaie business to performm an act fo poofect, preseTve OF Dequne
rehabilitation of the enviromment To address the issue of costly tials the payment of filing and
other lezal faes by the person bringing the case (plaintff) are deferred vnfil 2 decision is made Ty
conmrt, while there are also specific provisions for ne fees for poor persons.

What are some examples of monovation?

While there ars mamy exaniples fo be found aronnd the world, T will disouss (7)) Confiomons
Mandanme (if) Public Trast and (§ii) new fonms of Cnimins] Semtencing.

I2
o
[



Continomons mandamos

DMiamila Bay has besn described as a “buge sepiic tapk™ if receives waste Som factores, wm
sewered houses and other sources. It hes remained polluted despite their being govermment
agencies mandated to ensure the protection of the emdironment’. Fourteen youmg people filed a
gt in 1900 azainst ten execufive deparmments and agencies fior neglecting to perform the duties
of their respective offices and endangening the public bealth and contaminating marnne life. Jfn
The Manila Metropelian Manila Dawelopmental Autharty v. Concarmed aiizens of Marula By
2005 caze” the plaingiffs asked for clean up snd rehabilitation of Manila Bay and restoration of
its waters fo be Gt for swinming, and other recreational actavitoes. The mudees I the decision af
the high court considered whether 3 mandanmis should properly be isswed to conmpel govemment
agencies to perform their official duties. The judzes ondered for the Grst dme in the history of the
Fhilippimess what is called a contimnouns memdsrms whese the court confmnously momtors
comnpliance with orders. The mandsrous addressed an environmental isswe which requted a long
term solufion and government agencies to coondinste their actionms, snd provide progressive
reports o the conrt. The order keeps the court as supemisor even after the exeoation of an order.
The order regoired establishment of ssnitary landfills and dismsnding of illegs]l consoactons
erecied af the bay and om rvers. The Depariment of Emvirooment and MNanmal Fespurces
(DENE), was ordared to inplement its comprebsnsive operation plan for the rehabilitstion and
comservanon of Manila Bay., More surprising the court assigped the Deparments of Edncaton
and Budget to inteprate lessons on enviromments] protecdon and like subjects mto schools”
ouricnla “to incnlcate in the minds and heans of sidents and, through them their parents and
friends, the importance of their dury mawda-ilexmgarﬂmm;ahﬂmadaniheﬂﬂlﬁﬂ
ecosystem in the Miznila Bay and the entire Philippine archipelago.™

It is irnportsnt to note that this case was heard before the passage of the procedura]l Bules for
Envirommental cases in the Philippines amd at that time 3 contimiing mandanm: was not inchoded
in the procedural mies The court refsrred to their inhersnmt powsr to issus this ooder o
exiraordinary cases wheme the court wanted o ensure that the execntion of its onders was ot

being tamperad with or iznored.
Public Trust

Ihelndimjuﬁdaryhr&pmﬂmp&bemﬂrmmmwﬁremﬂl&wmmmrﬂaﬁmm
munmn&nmlln.lnﬂlexapﬂ ‘Inmplications of Indian sopreme court’s innovatons for
emvironmental pospradence™ it is noted that

“Inmovainee miethods, for moimce, mclule eniernmning pentitons on behall of the qifecied part
o maumare offect, faking sue motu aciion aemnst the polluter, epanding the sphae af
ifigmion, axpandmg the meaning of ensimg Consiiuional provisions, apping Duiermaiiona
@nirerTHenial principhes fo domesic emironmenial problams, aupoimiing axpart commilies fo
ETVe mputs and momnitormeg mplemeniation of judicial decisions, making spof Visit fo arsess tha
anirerehnental problem af the ground level, appointing anicls curtae fo speak on behall gf the

rlm.p..'_l'-'.w_'-u Bl et Ml AT AT 107 ee o by by T il iy ol e I T
* MMDA . The conceried citibans of Manila Bay G, B Mo 117194778 S5CRRA
'lﬂ'lp..'_l'-'-'wJ-Ild-hJ.rui.LrufmltruL.'ﬂﬂ:ﬂLpdr LEAD Jounal Geelasjoy Safe
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anvironment, md acouraging petitoners and lmiyers to draw the anention gf Court about
anvirenmental problems through cash award ™

The Indisn courts have bean responsible for expanding the docmne of public tust fo ensure the
comservation of all types of natural resoamces. The tradifiona] concepd of public st entadled
only protectsd the public's dghts to fishing navigation snd conmerce gver snd in navigabls
waterways and tidal waters. In the MO Mehta v. EKomal Nath case, the cowrt clearly extended
the docimine to rivers, forests, sea shores, zir smd stated that the Stte holds the nstoral resousces
ac 3 fmstee and canmot conmmit breach of trust. The Court found that the resources (in this case
the Baas Fiver)

“have such a great mmpertance fo the people az g whole that o would be wholly wyustified o
make them a subiect of provase ownarship. The said resowrces being a gift of nanme. They should
b made freely available fo everyone respecing of the st m e The docirine aryoins upan
ihe Covarmment to provect the resowurces for the apoment of the general public rathaer than o
parmit therr woe for priaaie ownership or commercial purposes. ™

The court quashed the graot of a lease 10 & government company of a meiel located on the bank
of the nver Beas, which had resulted in inferference with the natural flow of the water, and the
EOVEIDmMED: Was required o compensate the cost of restirton of environment and ecology in the
arEA.

Creative Sentencimz

Siate Emvirommenial [um]udgeﬂﬂbﬂmfmmﬂmﬂmn fom Brazl has besn called “the
master of the creative criminal remedy”™' . In the Jourmal of Court Finovarion’ he is described as
a judse who has mot only M&t&dpﬂ%ﬁﬁﬂ@'& comnuitied environmental crimes o do
comnumity service but emsures that thiz directdy relates to the offence e g sentencing waste
dunpers to work in a recycling plant, illegal foresters to plant mees, wildlife poachers to work for
wildlifs recovery groups. In 3 presentation be made o the Asian Jodzes Synpeosiom on
Environmental Decizsion-Making in 2010"" he showed photos of the environmental nisht school
be has crested and his milings where he has offered eovirpnmental ofenders the chance fo pay
for environmental education in lien of fnes. His most well known accomplishments are the nse
of fines for payment of billboards oo buses for a tos company that breached noise and air
polhution lows, and to support environmental commic books that provide public education on the
inportance of the profecdon of the envirommen: Chher innovadons have incloded requining
those convicted of emvironmental cimess in lew of jail andior fines. o conduct a year of
wvohmisenng at emirpnmental centers.

Ihl:"l-up:rrl:ﬂ u-l.u'LllrIn-dl.l,,Il.uip'n-:nlu-l'l.? Decembear 1590, 19T (1) '1-':': JHI-

™ hito:y P, coes, :l:ll.l.l'sl:r'n-al-n'l‘-m_n'ntun'ptz edu. p:hl:-nl-nr-lu'n'.l"l'im "IJIEni,ﬁ:lPrma‘&b:lFﬁ.CE-UIE#MD}
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‘What role should judges play to ensure environmental justice?

IMaturally the question arses what role should judges play in the protection of the envirooment
Clearly judees uphold the law snd conimbute fo ensuming its enforcement Fodses have in the
cases ghove embraced their role to take imfo considerstion the impect of decision oo natural
resources over the long term and have gone beyond just solving a dispate betwesn two partes.
Are these cases examples of judicial actvism? Or just innevatons o solve 3 problem 3t hand?
While there may be 3 diversity of views on thess issues there &= 3 need to provide a legal and
administrative famework o Jamaica that will promote opporumities for innevation for Fesidend
Mamistrates snd Supreme Court Fostices to assist o sobving Jamaica's environmental problem.

With a new right to a healthy environment having been adopted in Jamaica’s constination”* there
iz clearly an opporhmity to disonss the hpe of pew proceduzal miles which will nead o be
devaloped to allow easier engagement by cifizens to acmally approach the cowrt A process of
reform is also mderway of some of the most important emvironmental legislaton n Jamaica with
the issusnce of a Green Paper on an exvironmental regulatory anthority this vear'™. Civil Socety
bave alveady called specifically for powers o be inchoded within epviromments] Laws fo
liberalise the nghis of ciizens to spproach the oot snd feke matiers where public muihonites
have failed to take action'”.

An exaninstion of the tangihle barmiers to socess justoe is also HEely overdue Issues like cost,
stamding to sue, opening up the courts for people n poveriy fo be able o be heard, provision o
ask for imjunciive melief without a hesvy cost urden for poblic mberest Libgation and even
options fo provide legal aid in public mtersst matters all need to be reviewed Also it may be the
night fime o consider an emvirpomental court o Tibuns] to besr & oomiad of different fype of
maters including beach control, foresoy, planning appeals, land and pollnton controd. Tudicial
imnovagon is likely happening every day in Jamsica’s courts. But in relagon to emvitonmental
matiers the pronuse of the Johanpestnoy proociples is likely fo remsin elosive without
reconsidenng ouwr cument legal famework and developmg fomoms fo address emvironmentgal
matiers that firstly provide justice ot that also overooming exsting barmers to efectvely
mesolve emvirommendsl problems.

* hetpy/famaice-giesner. comy glea e 2011041 7/ cleisune) deisura2 himi
™ hito:/Fwws. caDinet sow jmyfiles ERA-A oort-AC-D5- U pdetec-Hivveminer-23- 204 0.pd?
™ hetpy/ fwew. socessinitintive. org/sites default SiesJameica_30.par
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APPENDIX 9 - POWERPOINT PRESENTATIONS
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Methods for Estimating the Economic Value of Damages to Natural
Resources and their Application in the Caribbean

Jeffrey Wielgus
Judicial Training Workshop
Montego Bay
November, 2011

A. Use Value: Ecosystem services are enjoyed in the present.

1. Direct

a. Consumptive Use Value: The quantity and/or quality of
services is/are reduced.

b. Non-Consumptive Use Value: The quantity and/or
quality of services is/are not affected.

Supporting services
l  Fundamental processes such as nutrient cycling & phomsynthesis
that support the other three categories.

A. Use Value(continued)
2. Indirect
Examples:
» Protection against storms and wave surges.

» Provision of habitats for diverse species.




B. Non-Use Value (Passive Use Value): Enjoyment from saving
resources for the future.

1. Existence Value: Well-being from the knowledge that a
resource exists.

2. Option Value: Well-being from the knowledge that a
resource can be used in the future.

3. Bequest Value: Well-being from the knowledge that
future generations can benefit from a resource.

\ Fvices. ™,

Fishing" Recreation Passive use

Measuring the Economic Value of Impacts

$, WTP

Demand for diving

Number of diving trips

Consumer Surplus

Demand for diving

Expenses

N Number of diving trips

... Demand curve for diving

mpact to the reef

b LA

Number of diving trips




Producer Surplus

Demand curve for diving

N Number of diving trips

1. “Sociologically-based” Methods:
A. Revealed Preferences

® Travel Cost Method
Number of visits = f(site quality, income)

* Hedonic Prices Method
Price of housing= f(housing characteristics,
neighborhood socioeconomic characteristics,
neighborhood environmental attributes)

Deriand curve for diving
Impact to the reef

PS

N Number of diving trips

“Sociologically-based” Methods (continued):

B. Revealed Preferences

* Contingent Valuation
WTP= f(environmental quality, income)

* Choice Modelling

Scenario 1 Scenario 2 Scenario 3
Number of fish species: 12 Number of fish species: 8 Number of fish species : 4
Visibility: 20 m Visibility : 10 m Visibility : 15 m
Price: US$200 Price: US$120 Price : US$160

2. “Ecologically-based” Methods

¢ Production Functions
Value of services= f(Ecosystem health)

¢ Replacement and Avoided Costs




Fishing _“Recreation.  Passive use

Coastal protection

Examples of Applications

. Exxon Valdez, Alaska (1989)
. Contingent Valuation

« Westerhaven (2009)
.« Various methodologies

Service: Coastal

Thank you!




STATE OF JAMAICA'S
ENVIRONMENT &
BIODIVERSITY
CONSERVATION

Dale F. Webber
James Moss-Solomon Professor of Environmental Management
UWI Mona

16 Greatest Global
Environmental Issues
1. Global Climate Change

2. Population Growth
3. Ozone Depletion

4. Loss of Habitat and Reduction of biodiversity
(Species Extinction).

5. Chemical Change in & availability of Water

6. Acid Precipitation

10.

11.

12.

13.

14.

i3,

16.

Solid waste Pollution

Wetland Destruction
Deforestation

Pesticides

Groundwater Pollution
Photochemical Smog

Oil Spills and Supply

Hazardous Waste Sites

Farmland Conversion/ Salinization

Soil Erosion

JAMAICA...the Island

JAMAICA...an Island?

==
o T Marine territory is

// %1 now approximately
e ﬁ'..\, ‘] 161,000 Km?
““’% \ i-e. 24 times the land
p area of mainland

/
;1' “ 0 \ Jamaica
N\ W~ ‘ \
\
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\ - \

\ \

\ A
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“Small Island(s): Big Issues”

® Freshwater resources (overexploited/Polluted)

® Natural disasters (Hurricanes, earthquakes etc)

® Waste management (solid, sewage & indust.)

® Overexploitation (forest, fisheries, mines)

® Global Climate Change & Sea Level Rise

® Invasive species (goats, mongoose, Cherax,
lionfish)

® Soil Erosion

® Pollution :

® PADH Enysical atteration and destruction of HabizaAs)g"




These areiurgent environmentaliissues-iniJamaica currently

S
@ NEED FOR MEDICAL WASTE DISPOSAL SVST‘&%

Environmental Protection
&
Biodiversity

WHAT IS BIODIVERSITY?

® Coined from the phrase “Biological Diversity”

© Defined by UNEP as:

¢ “the variability among living organisms from all sources including,

terrestrial, marine and aquatic systems and the ecological
complexities of which they are a part.”

The variety of life on earth,
expressed through ecosystems,
goods and services that sustain

our lives (CBD).

©® 3 components of Biodiversity
* Genetic or hereditary diversity
¢ Taxonomic or species diversity
* Ecosystem or habitat diversity

-
g

Photo: Ramsar Cnnventicﬁizt

BIODIVERSITY DEFINITION

Biodiversity has a variety of meanings:

1) The number of different native species and
individuals in a habitat or geographical area;

2) the variety of different habitats within an area;

3) The variety of interactions that occur between
different species in a habitat; and

4) The range of genetic variation among individuals
within a species.

Jamaica’s Biodiversity at a glance.
Over 8,000 species recorded
Ranked 5" among worlds islands in endemic species

Group No. of Species |Endemics
Plants (Flowering >6000 28%
[ferns/lichens)

Butterflies >120 15?
Frogs 19 17
Breeding birds [113 28
Migrant birds 100

Mammals 22 (21 bats) 4?

Diverse Jamaican community types

Wet Limestone Forest
Dry Limestone Forest
Thorn Scrub

Cactus Thorn Scrub
Strand Woodland
Lower Montane Rain Forest
Montane Mist Forest
Elfin Woodland

. Montane Sclerophyll
10. Herbaceous Swamp
11. Mangrove Woodland
12. Marsh Forest

© ® NN E




Port Royal and environs

Port Royal and environs

over 1000 species recorded

Taxon Number of Species
Macroalgae 98+
Porifera 54+
Cnidaria 156+
Ctenophora 4
Platyhelminthes 3+
Annelida 26+
Crustacea 158+
Mollusca 295
Bryozoa 18+
Chaetognatha 3
Echinodermata 81
Hemichordata 2
Chordata 228-278+
Goodbody, 2004

Mangrove Prop roots

Sessile Organisms

Prop roots hang into the water and provide firm substrate for the
attachment of sessile organisms

Value of Mangrove Biodiversity

© Ecological value Exploitable resources

¢ Sediment trap _ Medicinal

¢ Purification (sewage,
fertilizers) — Food

¢ Shoreline and infrastructure — Timber cutting
protection

- — Tannins
Nutrient release

Nursery ground
Habitat for other species

Refuge during hurricanes
and severe storms

OPPORTUNITIES

I!rlg PEEN

[} Ecteinascidia turbinata




NEW SPECIES

i »
U Haliclona portroyalensis n.sp

FORESTS AND CLIMATE
Vulnerability

30% of Jamaica’s land area
is forest

Provide a wide variety of
goods and services

Home of several endemic
plants and animals

Small changes in
temperature and
precipitation have
signiticant effects on forest
growth

amaican Tody (Todus todus)

One of the many endemic birds
found in Jamaican forests

Forests

® The actual rate of deforestation is 0.1 per
cent per annum.

® The extent and rate to which forest cover
and biodiversity is being degraded as a
result of disturbance is unknown.

® Since 2007 the Forestry Department has
been producing an average of 250,000
seedlings per year.

® The Forestry Department planted 102.7 ha
and 69.7 ha on public lands during the
financial years 2007/2008 and 2008/2009,
respectively.

Blue & John Crow Mountains

Blue & John Crow Mountains

over 1000 species recorded

Group No. of Species |Endemics
Plants (Flowering >500 240
[ferns/lichens)

Orchids >200 65

Snails 100 ?
Breeding birds |50 22
Invertebrates | >200 ?

Blue mountain guide, 1993

Threatened species

©® Portland Ridge Frog ©® White Ibis

©® Logger head turtle ® Glossy Ibis

©® Hawksbill turtle ©® WI Whistling Duck

® Green turtle ® Masked Duck

© Jamaican slider turtle ©® Black Rail

® Cricket lizard ® Clapper Rail

® Jamaican lguana ® Caribbean Coot

©® Blue-tailed Galliwasp © Bridled Tern

©® Jamaican Boa ©® Fish-eating Bat

® Jamaican Thunder ® Jamaican Hutia
snake (Coney)




Freshwater Resources

® Ground water constitutes 84 % total

available water resources (US Army Corps
2001).

® Ground water resources are threatened by:
e pollution,
¢ aging or undeveloped distribution systems

® Quality of piped water is not always
acceptable. In 1996, 24.5% of samples
tested by the Ministry of Health for faecal
coliform were positive (SOE 1997).

© Between 06-09 Eighteen rivers monitored
with 40% showed signs of faecal coliform
and/or nutrient pollution.

© Pollution of this nature was largely due to
improper disposal of organic waste as well
as run off from agricultural lands.

Ocean and Coastal Resources

@ Current levels of coral cover contrast with the
situation in the 1970s.

@ In the late 1970s, 9 reefs on the north coast had
live coral cover averaging 52% at 10m depth, but
this declined to 3% in the 1990s.

©® Percentage of live coral cover in 2008-13.7%.

® While the situation has improved since the 1990s,
the island’s reefs still remain under threat.

® No. of fish kills: Fairly constant with
4 - 5 fish kills reported per year
in Kingston Harbour.

Sewage Treatment

© Jamaica had 103 municipal sewage treatment plants 49 of which
are publicly run by the NWC

® Approx. 15% of Jamaica’s population is served by sewerage
systems operated by the NWC

® The remaining 75% of Jamaica’'s sewage wastes are disposed of
through soak away systems, septic tanks, tile fields, pit-latrines etc.

@ The national average for sewage generation is estimated at 455
million litres/ day

i
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Parameter Mean value Standard Maximum Minimum

Deviation value value
EECA Wl i i W Sewage pollution
sl 48.32 180.6 854 0.051 p
S"mﬂosl"[fj“‘s Water quality . X
o concentrations from ® Coliform levels at many of the operating treatment
Drssolved 120 41 190 96.6 land based sources plants have often exceeded NRCA's (now NEPA's)
Phosphorus * > * * Kingston sewage effluent standards (ECD 1997)
umol L Metropolitan Area
Ammonia
ol Lt ® Widespread discharge of high volumes of untreated
e T i e yeels hes
Nitrogen
pmol Lt
Siwes | 161785 | 60357 | 26428 | 1107.14 ® This has assisted in diminishing their productivity and
Nirogen * * * * introduced human health risks
pmol L2
Toul 71.48 193.6 817.5 12 . .
Supenc @ Studies of Kingston Harbour have revealed that the
F°' ‘I’"g major sources of pollution are sewage and industrial
Coornmpn | 1104 | 10086 | >2400 5.8 effluent discharged directly into the Harbour, or into
100mi* the gullies and rivers that enter it.
Biochernical 533 94.27 440 24
Oxygen
Demand mg L

TRANSMISSION SYSTEM + SOAPBERRY Ww.TP. GENERAL LAYOUT
Stage-3

Population served: 768,000
Design flow: 225,000 m3¥/day

PROTECTED AREAS SYSTEM

Protected Species

Species that are currently protected by

law are:

©® Birds - plain (blue) Pigeon, Golden
Swallow, West Indian Whistling Duck,
Ring-tailed Pigeon, Jamaican Black
Bird, Black and Yellow-Bill Parrots,
I:S)ootky Tern, Brown Noddy, Masked

uc

Mammals - West Indian Manatee,
Jamaican Hutia (coney) Giant
Swallowtail Butterfly

® Amphibians & Reptiles - all sea
turtles, Jamaican Boa, Jamaican
‘ - ;L‘ - Iguana, American Crocodile

©® Invertebrates - Giant Swallow Tail
——————=m | Butterfly, Black Coral, White Coral




Cockpit country
Hellshire Hills
Blue Mountains
Portland Ridge
Black River
Canoe Valley
Port Royal Mangroves
Harris Savanna
Mason River

Portland Bight

Pedro Banks

[ORNCINCINOCRNORNORICRCENORIORNC]

DEVELOPMENT ORDER AREAS ‘

Jamaica’s Watersheds

e —— Glometers LegEnc
0510 20 2 40

The Great River watershed in the context of the island of Jamaica

[ Great River watershed
[ | istand

Major Issues on the Pedro Cays and Bank

o

T

pacity to




Lionfish invasion

Environmental Protection and
Climate Change

CLIMATE CHANGE IMPACT ON JAMAICA'S BIODIVERSITY

© Ecosystems most vulnerable to climate change impacts
include coral reefs, highland forests, and coastal
wetlands (mangroves).

® Jamaica’s biodiversity already under stress from:
¢ human impacts including land use change,
¢ pollution,
* invasive species, and
¢ over-harvesting of commercially valuable species.

© Climate change is an additional stress with expected
profound impacts on the islands natural ecosystems and
their species.

General projected impacts of climate change
on Jamaica’s biodiversity

©® General impacts could be as a result of:

e Increases in temperature on land.

e Altered rainfall and runoff patterns.

» Sea level rise.

¢ Increase in sea surface temperature.
e Altered intensity of hurricanes.

Climate Change: A Threat to Biodiversity
Higher Temperatures

= Change in species abundance &
distribution

= Migration to higher altitudes

® Genetic changes in species to new
climatic conditions

= Change in reproduction timings
(life cycle)

= Increased sand temperatures, can
lead to changes in sex ratios
(reducing male turtle production). .

Citrus

il (Papilio

= Change in length of growing
seasons for plants

= Increase in extinction rate

Island Hop in Wind Currents.

Climate Change: A Threat to Biodiversity
Altered rainfall & runoff patterns

® Drying of ecosystems leading to loss of species and
changes in community composition.

® Changes in species distribution and ecosystem
composition.

® Changes in the geographical extent of habitats
and ecosystems.

® Flooding of nests of various species and death of
young individuals.




Climate Change: A Threat to Biodiversity
Higher Sea Surface Temperatures

© Mild warming (+2°C), tropical near-shore communities will
change from coral-dominance to algal-dominance.

©® Creates conditions that may be suitable for some invasive
species to become established in new areas

© High temperatures lead to coral bleaching and even coral
death R | g™

Healthy (Left) and Bleached (Right) Coral

Jamaica’s coral reefs experience massive bleaching due to
high sea temperatures in years 1987, 1989, 1990 and 1998.

©® The elimination of coral reefs would have dire
consequences. Coral reefs provide habitats and nursery
areas for numerous commercially important species

Climate Change: A Threat to Biodiversity
Altered hurricane intensity

® Loss of vulnerable island species.

® Changes in species competitive interactions
and species and community composition.
@® Changes in range of invasive species.
® Increased damage to nests & nesting sites.
@ Increased destruction of sensitive habitats:
e Coral reefs,
* Mangrove ecosystems
e Terrestrial (esp. forest) ecosystems.

QUESTIONS & COMMENTS

THANK YOU




3 ASSESSMENT OF
ENVIRONMENTAL DAMAGES

entifiable area of law in its own right

3sed on its own principles (e.g. polluter
pays, precautionary, sustainable
Jevelopment)

* Management of the environment using
legislation. Laws implemented based on
the “command and control” model
whereby standards are set and monitored
by Government Public bodies.

i

ough as a general rule the award of
'mplary damages is not made readily save for
i) arbitrary or unconstitutional conduct of
Vernment servants, (ii) conduct calculated to
ult in profit and (iii) expressed authorization
Py statute, it may be awarded in matters
relating to environmental harm.[1]
MC Mehta v Kamal Nath, WP (Beas River Case)
182/1996

pards of Damages are inrtended to put
1€ “person” that suffered a wrong back
ito the position he was before the wrong

S committed.

*|n Tort and Contract there are fairly
settled principles and methodologies for
assessing the value of damage that
occurred.

claim for damages in Environmental Law
psubject to the principles of damages
felated to tortious acts as well as any of
=the limitations at Common Law
contributory negligence, causation,
remoteness, forseeability).




xxon Shipping Co. and Exxon

ade to date on this side of the Atlantic

@s in the Exxon Valdez case in the

nited States of America with the initial
amount being US$5B at first instance
reduced to US$2.5B on appeal.[1]

19th U.S. Circuit Court of Appeals in San

ancisco first ruled in the case in 2001 when it

pheld damages against Exxon Mobil but

dered the trial court to reduce the award from
$5 Billion to $2.5Billion. A second appeal (2008)
to the Ninth Circuit reduced what had once been
a $5 billion punitive damages award against
Exxon Mobil to about $500 million.

S

ion of Resources in the

= Nariva Swamp* Assessment (One of
€ earliest assessments of natural
asources valuation using economic
‘methodologies)

Trinidad and Tobago acceded to the
RAMSAR Convention on Wetlands 1992

® Nariva Swamp (6000 hectares) identified
to be designated under RAMSAR

'Exxon Valdez spilled millions of gallons of oil
0 Alaska's Prince William The case before the
ourt was brought separately by a class of

',677 fishermen and other interests that had
usiness disrupted by the oil spill.

£ & After a lengthy trial, a jury awarded those
~— harmed by the spill $287 million in

compensatory damages and $5 billion in punitive
damages.

ingency Valuation
\oice modeling
donistic
abitat Equivalency Analysis (HEA)

—
Rice farmers "squatters” occupied approx 4200
ctares. r _—
leps taken by Government to evict “squatters”
I'challenged on co utional grounds.
latters claim not successful.
luation undertaken using the contingency
uation methodology.
e social value of the swamp was estimated at
TT$608(US$96M) .
* An arithmetic calculation based on the negative
impact of the occupation of the 1200 hectares
occupied was valued at $TT110.5M




on valuation of resources.

~* The Defendant while challenging the claim did
not provide an amount for the damages*.

—

erhaven (cont'd)

frecognition of the variance in methodologies

the case even between the claimant’s experts
each had separate figures for the assessment

nging from a high of US$31M to a low of
US$18M) and taking all the factors into
consideration the judge awarded
US$11,510,000.00 for damage to the reef.

Feliminate and or reduce uncertainty
aplicable to methodologies in the
ssessment of the value of the natural
esources the use of legislation with inbuilt
formulae may prove useful to all parties as
it is more predictable and certain.

urce should not be strangled because
technical objections as long as there is
fairness to the sides and that the
challenges in accurately assessing the
claim should not allow the wrong doer to
escape the responsibility of compensation.

ish method(s) of assessment
tablish conditions for restoration

€ main feature of these legislation is that competent
Wthorities determine the restoration actions on the
occurrence of an incident, then allow the polluter to
implement the action or pay to the authorities the cost
of implementation. The polluter knows upfront what
actions are to be taken and bears the risks of those
actions.

nprisonment

Vocation of permissions
“Imprisonment

~ = Restoration




lectification of a breach

= % Fines plus restitution (Canadian EPA, NZ
RMA, T&T, Ja BCA, NRCA)

aland Resource Management Act
tion 3398: Additional penalty for certain offences for commercial

, the court may, in addition to any pena/ty which the
n‘ may /mpose under section 339, order that person to pay an
imount not exceeding 3 times the value of any commercial gain
sresulting from the commission of the offence if the court is satisfied
that the offence was committed in the course of producing a
commercial gain.

(2) For the purposes of subsection (1), the value of any gain shall

be assessed by the court, and any amount ordered to be paid shall
be recoverable in the same manner as a fine.




The NSW M ACT
2001

A statutory body established by the NSWM Act, 2001. Its genesis

is in the Parks & Markets companies.

The National Solid Waste Management Authority was established

to:

— effectively manage and regulate the collection and disposal of
solid waste in Jamaica;

— aims to safeguard public health and the environment by
ensuring that domestic waste is collected, stored, transported,
recycled, reused or disposed of in an environmentally sound
manner, by the necessary enforcement steps,

Presenter

— guaranteed compliance with the National Solid Waste
Management Act, 2001 by business operators and licensed
garbage disposal companies and through public education.

Mr. Phillip Morgan

Snr. Investigator — Enforcement & Compliance
pmorgan@nswma.gov.jm

Alleviate the environmental burdens of improper waste

management including disposal. SITES REGION LOCATION
Enforce the NSWM Act.

Increase public awareness as it relates to illegal dumping.

S. 4(1)(b Riverton MPM St. Andrew
Institute measures to encourage waste reduction and

resource recovery. S. 4(2)(d) Church ‘Corner MPM St. Thomas
Introduce cost recoverﬁ measures for services provided by Tobolski NEPM St. Ann

or on behalf of the Authority. S. 4(2)(e) Hadden NEPM St. Ann
Conduct seminars and provide appropriate training

programmes and consulting services and gather and Doctor’s Wood SPM St. Elizabeth
disseminate information relating to waste management. S. . ‘

4(2)(i) Martin’s Hill SPM Manchester
The registration of companies involved in garbage disposal. Retirement WPM St. James

S (23)(1)(a-c)

Anything that has outlived its useful life
OR
Anything that is considered to have no more
value or purpose and needs to be discarded
OR
Anything which by their presence may injuriously
affect the health, safety, and comfort of persons
OR
The by-product of a process




Solid Waste Management” —systematic
control of the generation, collection,
separation, storage, reuse, recycling,
transportation, transfer, treatment, and
disposal of solid waste.

Litter” — Solid waste in any public place and
includes any refuse, rubbish, bottles, glass,
debris, dirt, rubble, ballast, stones, noxious
or contained substances, waste matter or
any other matter likely to deface, make
untidy, obstruct or cause a nuisance in
public places. S. 2

Hazardous waste - speaks to any waste
that is considered to be corrosive, toxic,
explosive, fire potential, or will react
adversely with other material on the landfill.
S.2

Disposal Facility — includes motor
vehicles, containers and equipment used for
management of solid waste, transfer
station, landfills, composting sites, and
other solid waste operations and sites. S. 2

Container — means a receptacle or portable
device in which solid waste is stored,
transported, treated, disposed of or
otherwise handled. S. 2

Authorised Officer

Enforcement Officers
A Traffic Warden,
Public Health Officer,

A person so designated (gazetted) by the
authority,

An Inspector

Municipal Police —
Environmental Wardens
ISCF

Any person acting in aid of such person acting in
the execution of his office or duty.

SUMMARY of NSWM ACT BREACHES and
PENALTY

Section 44(a)Unlawfully remove waste from Disposal facility

Section 44(b)Interferes or tampers with disposal facility

Section 45(a)Dispose of waste in manner not approved by
the Authority

Section 45(b)Operates, Collects, or Transfer waste without
a license

Section 45(c)Impedes the collection/disposal of solid waste

Duties of an Authorised Officer

¢ Enforcement of all aspects of the
NSWM Act.

¢ The inspecting all records and
facilities maintained by commercial
entities as it relates to solid waste
management

¢ The issuing of
and Summonses

¢ Issuing of Removal Notices

¢ Attending court proceedings as
follow-up to enforcement actions
taken under the Act.

THE FIXED PENALTY NOTICE SYSTEM
PUBLIC CLEANLINESS REGULATUION
( 2003)
Section 46 (1)(a) Litter in Public -

Section 46 (1)(b) Erect, display deposit, or affix
anything on public place causing defacement —

Section 46(2)Commission person(s) to erect, display
deposit, or affix anything on public place causing
defacement —

Section 47 Littering Private Property -

Section 48 Willfully breaking bottles in public place —




SUMMARY of NSWM ACT BREACHES
and PENALTY (cont‘d)

=Section 49 (1) a, b, ¢,& d Making false or misleading
statements

Section 50(1) (a), (b), (c) & (d) Hinder, disobey, fails to
disclose or give name, and place of residence

= Section 51 (a) & (b) Fail to keep records or to produce
records

CHALLENGES

¢ EXTRACT FROM FIRST SCHEDULE

PUBLIC CLEANLINESS REGULATION 2003
“If you do not pay the fixed penalty or if you notify the
Authority that you wish to dispute liability in accordance with
this Notice, an application will be made to the Resident
Magistrate for an order that you pay the fixed penalty and
additional sum of by way of costs.”

CHALLENGES

o Section 45(a)Dispose of waste in
manner not approved by the
Authority......Is a regulation needed
for this section?

SUMMARY of NSWM ACT BREACHES and PENALTY
(cont'd)

¢ Section 52(b)Offence for which there is no
penalty

¢ Section 55 Fail to comply with Removal
Notice

¢ Section 58(b) Failure to provide information
on operation of Sewage/industrial waste
plant

CHALLENGES

¢ As the number of persons charged under
this act increases, there will be a further
burden on the RM Courts to deal with this
matter.

¢ In KSAC alone the number of

issued rose from 114 in

January, to 616 in October, 2011, with
713 tickets being issued in August.

New developments

+ The drafting of additional regulations,
such as, for the licensing of Waste
Haulers. and amendments to the Public
Cleanliness Regulation are well advance
and will see increase prosecution by the
Local Authorities




Enforcement

| THE PROBLEM - BEFORE ENFORCEMENT ~
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Forest Law Enforcement:
The Jamaican Experience

Presented by: Rainee Oliphant
Judicial Training Seminar in Environmental Law for Resident Magistrates
Hilton Hotel, Rose Hall
November 19, 2011

of Jamaica’s Forest Re

Jamaica’s Forests

¢ 335,900 hectares
of forest island
wide
¢ 109,514 hectares
managed by the
Agency
— Forest Reserves
(98,912 ha)
— Forest Estates
(10,552)
e 214,976 hectares
privately owned
land

B

—
Ao,

FOREST ESTATES
LANDS UNDER THE MANAGEMENT OF THE FORESTRY DEPARTMENT

i Private land vs. Crown land

¢ No jurisdiction under
the legislation for
privately owned lands

Area
that have not been :
* Forest Act
declared. + Forest Regulations
 Ifitis determined F—
that an offence was
committed what * Forest Regulations

legislation to charge
the person under

Jr—
et

Forest Reserve or Forest Management




Sanctions p=—ry
* Fines ¢ Term of
— Act imprisonment
¢ 30(2) - Five Hundred — Act
Thousand dollars « Two (2) years
($500,000.00) R lati
¢ 31(1) - Two Hundred — Regulations
| Thousand dollars * One (1) year
Consol | ($200,000.00)

Fund
¢ 31(2) - One Hundred

Thousand dollars
($100,000.00)

— Regulations - Fifty . pqrfejture — Section

thousand dollars
($50,000.00) 33 of the Act.

¢ Cost of Restoration

Cost of Restoration ey

“A person convicted of
an offence under these
Regulations or the Act
shall, in addition to any
penalty for which he
may be liable for the
offence, be liable to pay
the cost of repairing or
restoring any damage
done to a forest estate,
protected area or forest
management area or to
any plant or tree
growing therein ...”

Burden of Proof =2,

* Provide proof that a particular
activity was carried out

* That the activity took place in the
regulated area and that it is a
prescribed offence under the Act

e That the person before the Court
committed or was involved in the
commission of the offence

Jr—

Contents of Case File pRE.

* Map of forest reserve identifying the locus
in quo
¢ Copy of the Gazette (See Appendix IV)

¢ Statements of investigating officers and /
or forest officers

¢ Valuation of the timber or forest produce
(economic value)

¢ Pictures
¢ Perishable Items Form

Mapping Capability i

ANT DO

O he bie of. 's Forest Resources

it

Challenges e

The imposition of low fines continue

— Out-dated legislation

— Low awards from the Court

— Affiliation with the economic value of the
good versus the value of the eco-system
service provided

* Litigation experience needed by
Regulatory Agencies

 Inability to make our case e.g. when

timber found on premises or on a

conveyance off the designated area

Overseeing the sustainable management of Jamaica’s Forest Resources




The Recent Past ... %

Seventeen cases have been brought
before the courts

13 of these have been resolved
favourably

Fines imposed ranged from $5000.00
to $150,000.00

Of the $585,000.00 imposed in fines,
over seventy percent was paid.

Seized over a million dollars worth of
forest produce.

of Jamaica’s Forest Re

¢ Order for the payment

Experience to Date %n._

* Cases were dealt with
quickly where the RM
spoke directly to the
accused

* Imprisonment terms
ranged between 10 —
30 days

of restoration costs was §
used once but has not
paid yet.

Rainee Oliphant
Forestry Department
173 Constant Spring Road
Kingston 8
roliphant@forestry.gov.jm
925-7479
564-7498




The Environment and what
affects it has an impact on our
fisheries and their

management. Fisheri
EMERGING ENVIRONMENTRINESUES & : m‘

Management resides in
IN FISHERIES MANAGEMENT IN

JAMAICA = Fisheries Division

\7 ermary Services Division

* The extant F_iShi'f‘g |ndU5_trY Act is thirty six (36)  The Act does not deal with environmental issues
years old, with fines which are archaic - directly except Section 18 by which the Minister may

> It did not contemplate the serious issues that declare fish sanctuaries. There are 12 (Bogue Islands
oI B ] (i el it s dher Lagoon, Port Morant Harbour Lagoon, Orange Bay,
Three Bays, Salt Harbour, Galleon, Galleon Harbour,

> fines do not even begin to coveggthe value of a Discovery Bay, Bluefields Bay, Montego Marine
catch of conch which retails .00 per Park, Sandals Boscobel and Oracabes The fine

pound, lobster at US$7.00 per pound or fin fish for fishing in a fish sanctuary is Five Hund llars

) . (5$500.00) and, in default, to imprisonment not
(SnapperdParrot, Grunt or King Fish) at J$350.0C exceeding 6 months. The Orders just state the co-
per poui

ordinates for_fish sanctuaries - Section 18, “any person
F|sh|ng is big business, whether in the wofishes or attempts to fish in any area declared by

mterﬁatt@ﬂ&l’dl“fmmet . theMngertaﬁc.a,ﬁshﬁwarL is gunltyo an_
iR DR T T 2 oﬁénce.,_lhe N type

¢ |t is challenging to manage the Fishery with these fines,
* Over the years, there have been some the highest of which is Five Thousand Dollars

“management” regulations such as the ($5,000.00). Examples are:-

. . : Section 3(3) - Fishing without a licence - $1,000.00
Fishing Industry Regulations 1976, which Section 7(2) — Not carrying identification - $20.00

by Regulation 14, prohibits t ching, Section 8(3) — Operating an unlicenswzoo.oo

bringing ashore or destructién y Section 14(5) ‘Ef}!‘:r_ests"orggmt loss, of

berried lobster (which is a lobster with Section 18(2) — Fishing in Fish Sanctuary - $500.00
eggs) or any splny lobster under 7.62 Section 19(2) — Fishing in the Close Season - $500.00

~Section 20(2)= Failure t ly with direction of
centlmetres (3 inches). The fine under fon 26027 Failure tocopRhtiAAlEN
g Fishe Wtor $500 00
Settion 2!‘(1)'— Unlaw




Section 23 — Penalty for knowingly landing,
selling, buying etc fish - $1,000.00
Section 24(2) (a) —Failure to keep register of all
fishermen on carrier vessel - $100.00

(b)- Failure to supply crew with

adequate food and dgiaking water -
$500.0 ,

(c) - Failure to make arrang for
rescue at sea - $5,000.00

(d) - Failure to make arrangements for
the payment of any fine or penalty
incurred by fishermen/boat for
flshlnmig)‘[mgn waters wnthout a

e The only provision likely to invoke some amount
of terror is Section 27 which gives the Court the
discretion to forfeit “any boat, net, fishing
equipment or appliances used in the commission
of an offence” for which there has been a
conviction. Section 27 does not la the
procedure for forfeiture, as does mor ern
legislation such as Section 35 of the Aquaculture
Inland and Marine Products and By-Products

JInspection, Licensing and Export) Act 1999 (the
Aquaculture Act) which requires the DPP to apply
to.the Court for-an-Orderof Forfeiture and-notify
theowner. == = e

¢ Fishing without a quota, under the Fishing
Industry (Conservation of Conch(Genus
Strombus)) Regulations, the fine is a mere
$1,000.00. On the other hand, Section 25(b)
of the Aquaculture Act attracts#
$1,000,000 for anyone found guilty
operating “any processing establishment,
factory, freezer or carrier vessel or any other

“Tacility or installation for the purpose of
ha.rvest?i‘:g,- Mu‘fmg"d?p‘roce.ssm g

¢ All the fines carry varying terms of imprisonment from one
to twelve months in default of payment. To my
recollection, | do not think any fines have been laid under
Section 24(2) (c) and (d).

In recent years we, have made further regulations such

as the Fishing Industry (Spiny Lobster) Ref 2009,

made under Section 25(k) which, inter a.

tighten management by requiring fishers, mi lemen,

owners/operators of commercial storage establishments,

hotels, eating establishments or similar entities to declare

any spiny lobster in their possession in writing to the
~Authority, befere the commencement of the close season.

This declaration should state whether it is the whole or part

of the loljster a

Uﬁ‘l’orfunately, t|

Although the Aquaculture Act does not expressly
deal with the Environment, it is an act which
ensures that all aquaculture products are
harvested under sanitary conditions. Objects of
the Act are to:

0 advance public health and safet lards in
the export of aquaculture pro ded

for human consumption;

0 specify and maintain international standards of
production, harvesting, processing, handling,
==-storage ahd transport of such products; and

O moniter tha.,hyameand.sanltary condltlons of

Where there is evidence of processing, such as the
presence of sodium bisulphite to preserve the white
colour of lobster meat, it is not hard to get a
conviction.

Although an act for export, the Aquaculture Act is very
mindful of the Environment. It assures that harvesting
is done in pristine waters, devoid of m i jcal
elements which would be harmful to body,
and that such harvesting does not negatively impact
the Environment. Previous to this Act, there were no
post-harvest sanitary and phytosanitary considerations,
as The Fishing Industry Act focuses on primary
production. There are difficulties in protecting

i ri lts vast size of 274,000




* Potentially negative environmental impact of
fishers who live on the Pedro Banks (8,400
square kilometres or % of the size of Mainland
Jamaica) and earn their livelihood therefrom
without proper modern sanitar\*s and
water supply. They have acquired prescriptive
rights and, eventually, Government will have
___Eg__do somgthing about this before it
negatlyghly impacts the fishery.

- T

The challenge has been to enact new fisheries’ legislation
to deal with not only the fishery but also issues which
impact the fishery. Hopefully, we should have an Act by
2012. A burning issue was the ability of the Minister to
declare quotas. In 1999, a fisher challenged the Minister’s
power to allocate quotas, even though the Minister had

done so pursuant to Section 25(k) of the. )owering
the Minister to make regulations “pres ures for
conservation of fish”. The result was the Fish ustry

(Conservation of Conch (Genus Strombus)) Regulations,
2000. Another challenge in 2000 resulted in the shutdown
of the entire Industry until 2001. This challenge happily

~sended in.a:Settlement Agreement. No judicial

pronouncement was made on the “vires” of the Genus
Strombu3:Regulations.and“we-have, since then, gperated
w'fhfhem,un hallenge PR — .

The new Act will recognize:

O Fishery management areas, plans and zones.

U We have established the concept of a “buffer zone” -
an area of the fishery water established to minimize,
eliminate and prevent actual and potential adverse
impact to fishery management areas, zones,
aquaculture management areas an fish
sanctuaries.

U “Deleterious substance” - “any substance, including

water, that has been treated, processed or changed
by heat or other means from a natural state that, if

=a~added totny fishery waters, would be deleterious, or

likely to L_be deleterious, to ﬁsh or fish habitat or to
the use-by-Htifarts of fiSh that equent those fish

¢ Pedro Bank is Jamaica’s most productive

fishing ground. 100% of conch and lobster
exported from Jamaica originates from the
Pedro Bank which is the prescribed area under
the Aquaculture Act. In order to maintain our
export status on the EU Third C%t, we
have to monitor the waters by taking Water

and sea vegetation samples eighteen times
per year to test for toxic phytoplankton.

~Whilst we™had to promulgate that Act, based

on trade, thmha&mund—to the benefl of not
or'ﬂy our fishery.b - =

The new Act will unequivocally speak to
quotas and interim quotas. It is imperative to
sustain the fishery and we recognize our
responsibility, particularly as it relates to
endangered species. Conch fall ndix
Il of the CITES Convention and Schedule Two
of the Endangered Species Act which means if,
|t is not properly managed, it will be added to
Append|x | thereby prohlbltmg all trade.
e, .

"—.-.

0 “Fish habitat” - “the fishery waters or aquaculture
management zone which forms the habitat for fish
or a particular species of fish”.

O “Precautionary principle” — which will allow us to
take fishery management decisions, in the absence
of available scientific data, based “o fes
which embody the protection against 0
exploitation, stock depletion, habitat degradation
and other potential vulnerabilities to increased levels
of fishing mortality and unsustainable

=a<interventions”.

O “Natiomal to:aha.lhwahh.sa.t.ch" - ”the total




* We have sought to plug the loopholes so that
we have offences involving prohibited fishing
methods, stealing from traps, offences
involving quotas, importing live fish without a
permit, causing damage to fish failure
to protect fish habitats and relatingto aquatic
invasive species.

e The new Act will also include the use of
observer devices, photographic and
certificate evidence and their admissibility so
that the task of proving a case s e
much easier. The DPP will be a&ply for
forfeiture of vessels, conveyances and
equipment and the procedure will be clearly

==set out. "There will also be provision for

securt&fo;&dease—eﬁashmgvessels Q
conveyances.™ -

* You would have heard about our problem with
the Lionfish, an aquatic invasive specie. Under
the new Act, once we can identify any person
who damages fish habitat, he would be liable to a
maximum fine of $5,000,000.00 Mnment
up to a year or both such fine and im ment.
The fines vary up to $5,000,000.00 and can be
increased by affirmative resolution. We

~esrecognize that fishing is the mainstay of our
country.and m deg,r,adaypn of the enVIronment

THANK YOU

Yvonne Joy Crawford
Senior Legal Officer
Ministry of Agriculture & Fisheries
November 1, 2011




The Judiciary and Environmental Law:
From Koala Bears to Killer Whales

Presentation by:
H.H. Judge Keith Hollis
Circuit Judge, England and Wales

Judicial Training Seminar in Environmental Law
November 18-20, 2011

“the critical question of standing would be simplified and also put neatly in
focus If we fashioned a federal rule that environmental issues be litigated
before federal agencies or federal courts in the name of the inanimate object
about to be despoiled defaced or invaded by roads and bulldozers and where
injury is the subject of public outrage".

He referred to how under the common law inanimate objects were sometimes
parties in litigation, for example ships having a legal personality, and went on
to say:

0 it should be as respects valleys, alpine meadows, rivers, lakes, estuaries,
beaches, ridges, groves of trees, swampland, or even air that feels the
destructive pressures of modern technology and modern life. The river, for
example, Is the living symbol of all the life it sustains or nourishes - fish,
aquatic Insects, water ouzels, otter, fish, deer, elk, bear, and all other animals,
including man, who are dependent on it or who enjoy it for its sights, sound,
or its life. The river as plaintiff speaks for the ecological unit of life that is part
of it. Those people who have a meaningful relation to that body of water,
fisherman, canoeist, zoologist, or a logger - must be able to speak for the
values which the river represents and which are threatened with destruction”.
[Sierra Club v. Morton, 405 U.S. 727 (1972)].




Multi-lateral International Environmental
Agreements:
Impact on Decision-Making in Jamaican
and (other) Caribbean Courts

Judicial Training Seminar in Environmental Law
Hilton Hotel, Rose Hall, Montego Bay, Jamaica

November 19, 2011

Mr. Justice Winston Anderson, JCCJ

Principles of Caribbean
Environmental Law (2012), chp. 2

» There is another way in which international
environmental law is relevant to the Caribbean
environment. Since 1972 international
environmental law has developed extensively.
The domestic environment of states has become
increasin%ly internationalized resulting in the
erosion of domestic jurisdiction... Alan Boyle
confirms that the extensive scope of international
environmental law and policy have intruded into
all aspects of environmental protection including
“the reserved domain of domestic sovereignty”.
There is a real sense then in viewing international
environmental law as part of the juridical
response even in respect of environmental

problems that manifest themselves within

} and regional borders.

Principles of Caribbean
Environmental Law, (2012), chp. 2

Caribbean adherence to the notion of territoriality of national law
is well established ... [but] protection and preservation of the
Caribbean environment is inextricably linked to and dependent
upon protection and preservation of the global environment, and
vice versa.

There is a physical, geographical and ecological unity to the
environment that is only palely reflected in the trans-frontier
migration of species such as birds and fishes, the dispersion of
marine pollutants across oceans, or the emissions of carbon-
based gases by individual nations that combine to contribute to
global ozone depletion and climate change. At the most
elemental, molecular level, the environment is one. There is
therefore a necessary and inherent relationship between legal
efforts to protect the global environment and Caribbean
environmental law... protection of the environment in the
Caribbean is dependent on Caribbean participation in
international environmental laws, particularly multilateral
environmental treaties.

Why protect the environment?

» ecosystems and related ecological
processes are essential for the functioning
of the biosphere in all its diversity

» maintaining maximum possible biological
diversity of species of flora and fauna helps
protect e.g., those which are rare, endemic,
or endangered

» biodiversity critical for food production,
health and other aspects of human survival
and sustainable development

Objectives

» Brief overview of importance and nature of
multilateral environmental agreements (MEAs)
Describe process of incorporating MEAs into
domestic law

v

v

Investigate potential impact of MEAs on
Caribbean judicial decision-making in
absence of incorporation

Introduce the wider implications of greater
role for the domestic courts in MEA
application

v

Use of treaties for the environment

» Treaties are the most commonly used +
fastest growing source of Int’l Environmental
Law

In 1989 UN listed a total of 139; today there
are over 400

More than any other source, treaties permit
int’l society to tackle complex int’l
environmental problems with rapidity,
specificity, adaptability

v

v




Multilateral environmental treaties

(MEAs): basic features

» A frame work agreement (“Umbrella”)
(broad obligations)

» Protocols
(more specific obligations)

» Annexes or Appendices
(list species or substances regulated)

» Institutional arrangement: self regulating
(Conference of Parties)

Process of incorporating MEAs into
domestic law

» Westminster model of constitutional
government

» Three (3) branches of government
»Executive -policy making
»Legislature - law making
>Judiciary - law interpreting and applying

» Separation of powers (Hinds v R[1976] 1 All
E.R. 353)

Refinement of MEAs

» Institutional practice (COP, Scientific Bodies,

Panels of Experts etc.)

» International judicial-decisions

> Arbitration

- International Court of Justice (IC))

> United Nations Tribunal on Law of Sea
> World Trade Organization/General

Agreement on Tariffs and Trade
(WTO/GATT)

Doctrine of dualism

» Treaties accepted by Executive have no legal
force within domestic law unless and until
incorporated by legislation enacted by
Legislature

» The Parlement Belge (1878-79) 4 PD 129

» Attorney-General for Canada v. Attorney-
General for Ontario[1937] AC 326

» Council of Civil Service Union v Minister for
Civil Service [1985] AC 374

» Attorney-Generalv Joseph and Boyce [2006]
Cd 3 (A)

Environmental Treaties
» Executive - exclusive treaty making power
Versus

» Legislature - exclusive power to transform
treaties into domestic law

Versus

» Courts - application of environmental treaty

Some Major MEAs to which Caribbean
States are Parties (1)

» Convention on Wetlands of International
Importance Especially as Waterfowl Habitat
(Ramsar) 1971 (“Wetlands Convention”)

» Convention for the Protection of the World
Cultural and Natural Heritage (Paris) 1972
(“World Heritage Convention”)

» Convention on International Trade in

(Washington), 1973 (“CITES”)
» International Convention for the Prevention
of Pollution by Ships (London) 1973 as
mend"ed by Protocol of 1978 (“MARPOL

Endangered Species of Wild Fauna and Flora




Some Major MEAs to which
Caribbean States are Parties (2)

» United Nations Convention on the Law of the
Sea (Montego Bay) 1982 (“UNCLOS”)

» Convention for the Protection and Development
of the Marine Environment of the Wider
Caribbean Region 1983 (“1983 Cartagena
Convention”) as well as companion Oil-spill
Protocol 1983; SPAW Protocol 1990, LBSMP
Protocol (“Cartagena Protocols”)

» Convention for the Protection of the Ozone
Layer (Vienna) 1985 (“1985 Vienna
Convention”) and Montreal Protocol, 1987

» Convention on Control of Trans-boundary
Movement of Hazardous Wastes and their

Disposal (Basel) 1989 (“Basel Convention”)

MEAs on Protection of the Marine
Environment & Resources
COUNTRY UNCLOS Straddling MARPOL Civil Liability
Stocks 73178 Convention ‘92
Antigua & B 2/02/1989 29/04/1988 14'06/2000
Bahamas 29/07/1983 16/01/1997 2/10/1983 1/04/1997
Barbados 12/10/1993 22/09/2000 6/08/1994 7/07/1998
Belize 13/08/1983 14/07/2005 26/08/1995 27/11/1998
Dominica 24/10/1991 21/09/2000 31/08/2001
Grenada 25/04/1991 7/01/1998
Guyana 16/11/1993 10/03/1998 10/12/1997*
Jamaica 21/03/1983 13/06/1991 6/06/1997
St Kitts & N 7/01/1993 24/03/1998 7/10/2004
St Lucia 27/03/1985 9/08/1996 12/10/2000 20/05/2004
1/10/1993 28/01/1984 9/10/2001
| 23 13/09/2006 6/06/2000 6/03/2000 15

MEAs on Protection of the
Atmosphere
COUNTRY 1992 Climate Change 1987 Kyoto Protocol
Antigua & B 02/02/1993 r 03/11/1998 r
Bahamas 29/03/1994 r 09/04/1999 r
Barbados 23/03/1994 r 07/08/2000 r
Belize 31/10/1994 r 26/09/2003 r
Dominica 21/06/1993 r 25/01/2005 r
Grenada 11/08/1994 r 06/08/2002 r
Guyana 29/08/1994 r 05/08/2003 r
Jamaica 06/01/1995 r 28/06/1994 r
St Kitts & N 07/01/1993 r
St Lucia 14/06/1993 r 20/08/2003 r
t Vincent & G 02/12/1996 r 31/12/2004 r
d 24/06/1994 r 28/01/1999 r

Major MEAs to which Caribbean
States are parties (3)

International Convention on Civil Liability for Oil
Pollution Damage 1992, (“1992 CLC Convention”)
Convention on Biolocgical Diversity (Rio de Janeiro)
1992 (“Biodiversity Convention”) and Cartagena
Protocol on Bio-safety, 2000

United Nations Framework Convention on Climate
Change (New York) 1992 (“1992 Climate Change
Convention”) and Kyoto Protocol 1987
Agreement for the Implementation of UNCLOS
Provisions Relating to Straddling Fish Stocks and
Highly Migratory Fish Stocks 1995 (“Straddling
Stocks Convention”)

Stockholm Convention on Persistent Organic
Pollution (“POPs Convention”) 2001

v

v

v

v

v

MEAs on Pollution Regulation and
Transboundary Movement of Waste
COUNTRY 1989 Basel 2001 Stockholm 1998 Rotterdam

Convention POP Convention Convention on PIC
Antigua & B 05/04/1993 a 10/09/2003
Bahamas 12/08/1992 a 03/10/2005
Barbados 24/08/1995 a 07/06/2004 a
Belize 23/05/1997 a 20/04/2005 a
Dominica 05/05/1998 a 08/08/2003 a 30/12/2005 a
Grenada
Guyana 04/04/2001 a
Jamaica 23/01/1994 a 20/08/2002 a
St Kitts & N 07/09/1994 a 21/05/2004 a
St Lucia 09/12/1996 a 04/10/2002 a

02/12/1996 a 15/09/2005 a

8Q2/1994 a 13/12/2005 a “

MEAs on
Biodiversity
COUNTRY 1992 CBD | Cartagena CITES World Ramsar /
Protocol ‘00 Heritage | Wetlands

Antigua & B 9/3/1993 r 10/9/2003 r | 8/7/1997 a | 1/11/'83 a | 2/10/2005
Bahamas 2/9/1993 r 15/1/2004 r | 20/6/'79 a 716/1997
Barbados 10/12/93r |6/9/2002a |9/12/92a |9/4/'02a |12/4/2006
Belize 30/12/'93 r | 19/8/1986 s | 19/8/'86 s | 6/11/'90 a | 22/8/1998
Dominica 6/4/1994 r 4/8/1995 a | 4/8/1995 a | 4/4/'95 r
Grenada 11/8/1994 r | 5/2/2004 r 30/8/'99 a | 13/8/'98 r
Guyana 29/8/1994 r 27/5/'77 a | 20/6/'77 a
Jamaica 6/1/1995 r 23/4/97 a | 14/6/'83 a | 7/2/1989
St Kitts & N 7/1/1993 r 23/5/2001 a | 14/2/'94 a | 10/7/'86 a
St Lucia 28/7/1993 a | 16/6/2005 a | 15/12/'82a | 14/10/'91r | 19/6/2002

S 3/6/1996 a | 27/8/2003 a | 30/11/'88a | 3/2/'03 r

[ TSROSO | 5/10/2000 a |19/1/'84 a | 16/2/'05 r | 21/4/1993,




Regional MEAs

COUNTRY Cartagena OILSPILL SPAW LBSMP
Convention ‘83 | Protocol Protocol Protocol

Antigua & B 10/9/1986 r 11/9/1986

Bahamas

Barbados 28/5/1985 r 28/5/1984 14/10/2002

Belize 22/9/1999 r 22/9/1999

Dominica 5/10/1990 r 5/10/1990

Grenada 24/3/1983 r 17/8/1987

Guyana

Jamaica 24/3/1983 r 1/4/1987

St Kitts & N 15/6/1987

_] St Lucia 24/3/1983 r 30/11/1984 25/4/2000

11/7/1990 r 11/07/1990 26/7/1991
£ S 24/1/1986 10/8/1999 26/3/2003

B35
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MEAs and Caribbean Governance
Arrangements

»  Fairly widespread acceptance

»  But... limited legislative incorporation

»  Absence of incorporation brings dualism
into play

MEA: acceptance v. incorporation

» Widespread MEA acceBtance./ratjfication but
limited incorporation by legislation into
domestic law

See:
(1) Caribbean Law Institute, The Environmental
éﬁaw of the Commonwealth Caribbean (1992), at

EZ) “Implementation of Maritime and
nvironmental Treaties in Organization Eastern
Caribbean States

Prepared by Ocean Institute of Canada (OIC);
Caribbean Law Institute Centre (UWI); OECS-
Natural Resources Management Unit (1988)

Dualism applied to MEAs (2)

» National Trust for the Cayman Islands et al. v
The Planning Appeals Tribunal et a/[2000]
CILR 521

» Talisman (Trinidad) Petroleum Ltd. v. The
Environmental Management Authority (2002)
No. EA3 (High Court) (Trinidad & Tobago)

Absence of incorporation brings
dualism into play (1)

» Acting Chief of Police v Bryan (1985) 36 WIR
207) (High Court of BVI)

Seafood and Tingv NRCA (1999) 58 WIR 269
(Court of Appeal of Jamaica).

See: Winston Anderson, “Implementing MEAs in the
Caribbean: Hard Lessons from Seafood and Ting”
[2001] Vol. 10 No. 2 Review of European

g 2o;nmun/ty and International Environmental Law

Some reasons for limited
enactment/incorporation (1)

»  Lack of domestic interest/other domestic
priorities (e.g., conventions accepted to
placate international audience)

»  Lack of human resources/finances to draft
the relevant legislation/create appropriate
institutions

»  Impact on private sector/private rights




Some reasons for limited
enactment/incorporation (2)

»  Governmental inertia
»  Complexity of treaty obligations

»  Reliance on inappropriate legislation (too old or too
general)

»  Lack of awareness of acceptance conventional
obligations (e.g., LOSC)

Incorporation by traditional
legislative enactment
» E.g., CITES

» Endangered Species Protection, Conservation
and Regulation of Trade Act 2000 (Act No. 6
of 2000) (Jamaica)

» International Trade in Endangered Species of
Wild Fauna and Flora Act 2006 (2006-3),
(Barbados)

» Species Protection Regulations1996, (Guyana)

Modes of legislative incorporation

»  Incorporation by traditional legislative
enactment

»  Incorporation by reference

Incorporation by reference
» Pianka v The Queen [1979] AC 107

> The Territorial Sea Act 1971 (Jamaica)
> 1958 Convention on the Territorial Sea and
Contiguous Zone legislation

» The Shipping Act of Barbados (Cap. 296)
(1994-15)
> Shipping (Oil Pollution) Act 1994 (199-16) as
amended by the Shipping (Oil Pollution)
(Amendment) Act 1997 (1997-22)

Query: what of pre-MEA

legislation?

» Town and Country Planning Act
(e.g., CBD)

» NRCA v Seafood and Ting (1999) 58 WIR 269

» Talisman (Trinidad) Petroleum Ltd., v The
Environmental Management Authority, (No.
EA3 of 2002), Trinidad and Tobago.

Incorporation by reference

» E.g., The National Conservation and
Environmental Protection Act 1987 as
amended in 1996 (No. 12 of 1996)

> The 1996 Amendment lists a number of
Conventions in the Fifth Schedule:

o CITES 1973

> UN Climate Change 1992

> UN Convention on Biological Diversity 1992

> Vienna Convention on Ozone Layer 1985




St. Kitts and Nevis, NCEPA1987 as
amended 1996

»  Montreal Protocol 1987 to the Ozone Layer
Convention

»  Basel Convention on Control of Trans-boundary
Movement of Hazardous Waste

»  Civil Liability Convention for Oil Pollution Damage
1969 [NB: not 1992 Protocol]

»  International Fund Convention for Qil Pollution
Damage 1971 [NB: not 1992 Protocol]

Section 54A these treaties “shall have the force of
law in Saint Kitts and Nevis”

“Confession and avoidance™:
undesirability of strict dualism

» Difficulties of strict adherence to dualism

» Separation of international law from domestic law:
(protection of local from international environment)

» Lack of access by our Judges to content of MEAs:
engine of the international environmental
movement

» Lack of Access to institutional and judicial
development of MEAs (Arbitral Tribunals; ICJ;
ITLOS; WTO DSB)

Query: some implications of
incorporation by reference

» Modification of treaty since incorporation (see
NCEPA 1987, 1996 of St Kitts and Nevis )

» All provisions of treaty?

> “soft law” provisions?

- Self-executing vs. non-self executing
provisions: (Se/ Fujii v California (1952) ILR
312); cf. NRCA v Seafood & Ting (1999)

> Obligations on state parties?

Customary int’l environmental law

» E.g., the precautionary principle

» Rio Declaration, Principle 15

» Climate Change Convention; Convention on
Biodiversity

» R v. Secretary of State ex parte Duddridge ([1995]
Envt’l. L. Rev. 151 (H.C.) [no]

» Leatch v. Director-General of National Parks
(1993) 81 L.G.E.R.A. 270 [yes]

» Fishermen and Friends of the Sea v The
Environmental Management Authority et al HCA
Cv. 2148 of 2003, dated 22 October 2004

Exceptions to dualism (1)
» Treaty codifies customary international law

» Trendtex Trading Corporation v Central Bank of
Nigerial19771 1 QB 529

> R. v Director of Public Prosecutions and Another ex
parte Dafney Schwartz [1976] 24 WIR 491

Exceptions to dualism (2)

» Protection of rights of indigenous peoples

Aurelio Cal v Attorney General of Belize and
Minister of Natural Resources and the
Environment (2007)

Conteh, C.J.

» Implications for protection of:
» Caribs in Dominica?
» Maroon community in Jamaica?




Exceptions to dualism (3)

» Legitimate expectation

> 25’8}6%&; & Joseph v Attorney General of Barbados (CCJ,

> Inter-American Convention on Human Rights
ExFectation that Barbados would respect its
obli

bod

igation to consider report of human rights
odies

» Implications for traditional decision-making eg.,
NRCA v Seafood & Ting (1999); Talisman (Trinidad)
Petroleum Ltd. v. The Environmental Management
Authority (2002)

Exceptions to dualism (5)

» Constitutional or legislative mandate:

» Article 39 (2) of the 2003 Amendment to the
Guyana Constitution

» Ratification of Treaties Act 1987 (No. 1 of
1987) of Antigua and Barbuda

» Cf. Constitution of Belize (Belize Constitution
Act, Cap. 4), Sect. 61A (2) (b)

Conclusions

» MEAs play an important role in linking protection
of domestic environment with rules of international
environmental law

Dualism requires that the MEA be made part of
domestic law by legislation enacted in Parliament
As a rule, MEAs not incorporated by legislation
cannot be applied in the courts, even where
accepted by the State.

In exceptional cases, MEAs are not directly
enforceable by the courts but may nonetheless
impact judicial decision-making by several means

v

v

Exceptions to dualism (4)

» Caribbean Court of Justice (CC)J)

» Original jurisdiction

» Interpret and apply environmental RTC
provisions (Art. 56: Natural resources; Art.
226 environmental exceptions)

» Art. 217: in original applies rules of
international law:
> e.g., treaties; custom;
- e.g., cases from ICJ, LOSC, WTO/GATT

» Referral obligations and domestic courts

> Peculiar reference legislation in Jamaica

Exceptions to the doctrine of
dualism (6)

» Matter falls within the legislative competence
of Executive

Post Office v Estuary Radio [1968] 2 QB 740

» Territorial limits - Law of Sea issues?

» But note. Acting Chief of Police v Bryan (1985) 36
WIR 207) (High Court of BVI)

Conclusions

» Implications for judges
» Broadens the scope of responsibility and
required competences
»treaties
> law of treaties
»international judicial decisions
»customary international law
»decisions of the institutions created by treaties

» Sensitivity to pleadings and submissions of
counsel

» Entrance to exciting new judicial vistas (int’l

trade, IPR, LOS, int’l economic law, etc.)




Thank you!

» Mr. Justice Winston Anderson, JCCJ©




Stop! In the Name of the Law

What are we protecting?

® What do all three have in common...
@'l give you a second to figure it out....

The Legal Regime

NEPA is an executive agency of the

Government of Jamaica designed to

administer, principally, the following Acts:

— The Natural Resources Conservation Authority
AR

— The Town and Country Planning Act;

— The Beach Control Act;

— The Wild Life Protection Act;

— The Endangered Species (Protection,
Conservation and Regulation of Trade) Act; and

— The Watersheds Protection Act.

m 5
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What are we protecting?

Take a look at the following pictures:

What are we protecting?

If your answer is, they are all located in
Jamaica, you win a prize!

Note how beautiful all three are? The beauty
of the beach, the beauty of the architecture
and the beauty of the people. They all speak to
a distinctly Jamaican conception of beauty.

Our task, at NEPA, is to use the tools provided

by our legislation to protect all three.

Lis~dliomss |

The Tools

® Each statutory regime provides NEPA and its
officers with a number of tools with which it
can try and protect the environment and to
ensure proper planning.

® The principal tool in all of these regimes is
the licensing and permit regime. In other
words, if you don’t get the permit or license,
then you can’t, to quote the eminent orator
‘Cliff Twang’, you ‘cannacross it’.




The Tools

® However, this presentation will not be
dealing, in any depth at least, with that
grincipal tool, but rather, the bread and
utter tools used by NEPA and its officers to
enforce environmental and planning laws.

® Before | get into the substantive tools, | think
it is important to bear in mind the difference
between ‘environmental law’ and ‘planning
law’.

The Natural Resources

Conservation Authority Act

® This is the principal piece of legislation
protecting our environment. It does so
by establishing a body, the Natural
Resources Conservation Authority
(‘NRCA’), in which is reposed the power
to protect the environment by
determining the granting or refusal of
permits and licences to do activities
involving the physical environment.

nep

Lic~dleioms |

Tools under the NRCA Act

® Revocation/Suspension of a Permit/Licence
under s. 11

— The trigger that enables NEPA to revoke/suspend a
permit/licence is where the offender breaches any of the
terms/conditions of the permit/licence or the offender fails
to disclose to the Authority any information or
documentation required by them.

— The offender will be given a timeframe within which to take
corrective measures and he/she may apply to the Authority
within a stated period of time to be heard concerning the
breach.

— If the offender continues with their offending activity after
the Permit/Licence has been revoked then they would be
guilty of an offence under the Act and would be subject to
the other tools in the kit of NEPA, which are...... "p
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The Tools

® Environmental matters concern principally the effect
that mankind, through its manipulation of nature, will
have on the flora and fauna of nature. Human beings
are to be considered within the context of fauna.
Therefore the Environmental laws will be concerned
principally with how can we limit man from harming
the environment.

® Planning matters concern principally the effect that
built engineering of land will have on other people.
Its object is, legally speaking, ‘land’ in its widest
legal definition and, most importantly, how land can
be used by the person having the right to alter it.

Tools under the NRCA Act

® Right of Entry under s. 20

— NEPA and its officers have the right to at all
reasonable times enter onto any premises to
ensure compliance with the NRCA Act or any
other law pertaining to the protection of the
environment (such as the Beach Control Act or
the Wild Life Protection Act).

— This tool is essential in allowing for the proper
monitoring of premises and facilitates greatly
investigations by our environmental officers of
offending activity.

— If a person fails to grant entry to our officers we
can then prosecute that person. nep
L —— |

Tools under the NRCA Act

® The Cessation Order under s. 13 —

— The trigger that enables NEPA to issue a Cessation Order is as
follows:

« The offender begins an activity which is proscribed under
the Act (such as the construction of a sub-division of 10 or
more units).

« The offender does not submit an Environmental Impact
Assessment (EIA) when required to do so by the Authority.

« The offender discharges effluent/sewage or constructs a
facility for the discharge of effluent/sewage without a
licence.

— The offender will thereafter have one of two options. He can
comply or he can continue in breach.

nep
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Tools under the NRCA Act

® The Cessation Order continued —

— If he continues in breach then the Minister (not
NEPA) may take such appropriate steps to stop the
offending activity and this may include him/her
sending police officers to use physical force to stop
the activity.

— Note that it is not a crime for a person not to comply
with a Cessation Order. It merely provides a
springboard for the Minister to take such action as
he/she deems necessary to stop an offending
activity. This has the unfortunate implication that if
the Minister was so minded, he may choose not to
take any action to stop the offending activity.

nep
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Tools under the NRCA Act

Tools under the NRCA Act

® The Enforcement Notice under s. 18 —

— The trigger that enables NEPA to issue an Enforcement Notice
is where the activity being undertaken by the offender Is such
that it poses a ‘serious threat to natural resources or to public
health’. These words do not need much interpretation and
will be determined by the judge as a matter of fact.

— The Notice will specify what is it that the offender has done
and describe the activities which he/she must take in order to
remedy the breach.

- mperson receiving this Notice can do one of the following
things:

« Comply — Fixing the breach to the satisfaction of NEPA.

« Appeal — Where it is that the person is ordered to stop
doing something in the Notice, then they have the right to
appeal to a specially established Appeals Tribunal as
established by s. 34 of the Act.

« Breach — The offender can continue his offending activity,

which leads to.....
nep
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Tools under the NRCA Act

® Supplemental Powers of NEPA under s. 19

— Once the offender continues in breach, in addition to the matter
being a crime and the person being subject to prosecution,
NEPA can if the offender continues in breach enter onto the
land where the activity is taking place and take such steps as
are necessary to correct the offending activity.

— Importantly, NEPA may recover, without limit of amount, the
sums expended in correcting the activity in the Resident
Magistrate’s Court. The only limitation placed on the recovery of
funds under this section is that the offender (not NEPA) must
satisfy the court that the sums expended by NEPA were
unreasonable. Of note is that if the offender did not take the
opportunity to appeal against the Enforcement Notice then they
are barred by the statute from disputing NEPA’s claim.

nep
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Tools under the NRCA Act

® Revocation/Modification of planning permission
under s. 22

— The trigger that enables NEPA to revoke/modify planning
permission is where it appears expedient to the Authority
to do so having regard to the development order (briefly,
these are orders promulgated by the TCPA which govern
the use of land within a given Parish) or other material
considerations.

— Therefore, unlike the NRCA tool, the trigger here is not
necessarily that the offender has breached the terms and
conditions of his permission, rather it takes into account
not only where the person might have breached, but other
considerations brought to the attention of the TCPA.

— Of note is that such an order revoking/modifying planning
permission has no effect until it is confirmed by the
Minister. Again this invites political interference into the
enforcement activities of the TCPA.
nep
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Tools under the NRCA Act

® Revocation/Modification of planning
permission under s. 22

— It is noteworthy that, where permission is revoked
or modified the permittee can claim compensation
from the TCPA where it is shown that he/she has
suffered loss due to the modification/revocation.

— The permittee will have to be notified by the TCPA
of their intention to modify/revoke his permit and
he will have the opportunity to be heard by the
Minister who will, before he confirms the
modification/revocation, afford the permittee and
the TCPA the opportunity to be heard.

nep
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® Stop Notice under s. 22A

The trigger that enables NEPA to issue a Stop Notice is where the
development is taking place which is:

» Unauthorised;

* Hazardous; or

« Dangerous to the public.




Tools under the NRCA Act

® Stop Notice under s. 22A

Development is given a wide definition under the Act
and is defined under s. 5(2) as the ‘the carrying out of
building, engineering, mining or other operations in,
on, over or under land or making material change in
the use of any buildings or other land.” Therefore the
categories of matters which can be considered under
a Stop Notice are extremely wide.

Tools under the NRCA Act

® Enforcement Notice under s. 23

—The trigger that enables NEPA to issue an
Enforcement Notice is where the a
development is taking place without
permission or in beach of any of the
conditions of a permission granted.

—The Enforcement Notice will describe the
offending activity and will require the
offender to take such steps to come into
conformity, which steps may include the
demolition and alteration of any building or
works on land.

nep
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Tools under the NRCA Act

® Injunction under s. 23B

— Where a person does not comply with an Enforcement
Notice then NEPA may apply for an injunction to restrain the
continued breach.

® Entry onto premises to correct breach and recovery
of monies under s. 24

— NEPA may enter onto the land and take such steps as are
necessary to correct the breach and recover those sums
expended in correcting the breach through the RM’s Court
as a simple contract debt. Of note is that, unlike the NRCA
Act, such right of recovery is not given an unrestricted
amount of recovery.

® Prosecution
— I draw your attention to a peculiar aspect of s. 24 which
re%uires, after a second conviction for failure to abide by an
Enforcement Notice, such land which is subject to the ~ M
Notice shall be forfeited to the Crown. P |

Tools under the NRCA Act

® Stop Notice under s. 22A

Of note is that the categories of persons on whom a
stop notice can lawfully be served includes not just
the owner/occupier of the land, but also any person
‘engaged’ in the development or any person appearing
to have an interest in the land.

A person who fails to comply with a Stop Notice is
subject to conviction before an RM and a fine of not
less than $25,000 and no more than $1,000,000 and a
term of imprisonment of up to 6 months.

Tools under the NRCA Act

® Enforcement Notice under s. 23

- fJerson receiving this Notice can do one of the
following things:

« Comply — Fixing the breach to the satisfaction of
NEPA.

Appeal — Where it is that the person is ordered to
stop doing something in the Notice, then they
have the right to appeal to the Minister of Local
Government. The decision of the Minister may be
appeal to the Court of Appeal by any aggrieved
party, which would include NEPA.

Breach — The offender can continue his offending
activity, which leads to...
nep
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Brief Word on Prosecution

| have asked my colleagues in the department
to speak at length regarding the prosecution of
crimes under the various Acts. However, | just
want to mention in brief that prosecution, while
a key tool of the Agency, is not the overriding
mechanism of enforcement.

We do not take prosecution lightly and it is
normally a last resort when dealing with
offenders. Regulation is about compliance and
most compliance is garnered not through
prosecution, but in the steps outlined above.
nep
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FIN!

THANK YOU FROM THE NEPA FAMILY

National Environment & Planning Agency
10 Caledonia Avenue
Kingston 5

Phone: + 1 876 754 7540/908 1324
Fax: + 1 876 754 7594

® Email: robert.collie@nepa.gov.im
® Website: www.nepa.gov.jm
















"~ LIVING ISLAND STYLE
RECLAMING OUR BEACHES:NEPA TO THE
RESCUE

Access to beaches in Jamaica will always be a controversial
matter ,for the beach and the sea forms part of our very
existence as a people. Culturally, the beach is a place for

social interaction, community cohesiveness and ultimately
national development.

Examples from
Other Caribbean
Islands

St. Lucia

¢ In the Island of St. Lucia which has a French colonial history, the
land adjacent to the beach forms the Queen’s Chain and is owned
by the government. This land extends 57 m inland from the high
water mark and is equivalent to 60 French ‘pas’ (French feet).

* This coastal strip was reserved primarily for the positioning of
fortresses for the island’s defences during French occupation

* As a general policy, land within the Chain cannot be purchased, only
leased, although there are a few exceptions where portions of the
Queen’s Chain have been sold. With so much of its coastal land in
public ownership, the government has greater control over the
planning of new beachfront development

(Cambers 1989 cited in Beach Access ,Rights And Justice — A Case For
Equity Considerations In Resource Allocation Anthony McKenzie)

Haiti

Haiti, which was also once under French control has
a similar pattern of coastal land ownership as St.
Lucia. In Haiti no one can own land within 16 m of
high water mark, the equivalent of the French law
‘Les Quinze Pas du Roi’.

Trinidad and Tobago

In Tobago the sister state of Trinidad and Tobago, the Three
Chains Act, vest the strip or belt of land round the coast
commonly called the three chains in the respective
proprietors and their heirs of lands adjoining the three
chains. The Act also provides public access to the beach
through property within a specified distance from the high
water mark of the adjoining beach.

Barbados

In Barbados, the beach is considered public property,
since the foreshore is public land. The

ownership of the area of beach land between the high
water mark and a structure such as a

property fence or a building falls is often unstated. This
area however is typically viewed as public land and
therefore available for the use and enjoyment of the
public at large. It is the case

that unless there is a legal setback, the beach land
upwards of high water mark is privately

owned.




ST. Vincent and the
Grenadines

In St. Vincent and the Grenadines, owners of
beachfront lands must ensure that there is a public
access to the beach. Permanent structures must be
at least 12 m from the high water mark, and

permits are required from the Physical Planning and
Development Board.

Legislative Developments in
Jamaica: From Then to Now

In 1954 the Jamaican government constituted a
Commission of Enquiry to “ investigate the

question of the use of beaches and foreshore lands
throughout Jamaica, taking into account the

needs of the public for recreational and fishing
purposes, and to make recommendations for

securing adequate facilities for such purposes.”

Legislative Development contd.

Recommendations by the Commission called for the creation of a
Beach Control Authority and the enactment of Beach Control
legislation. The Commission also made recommendations to
provide for action to restore rights of access where these privileges
have been enjoyed for a certain period and to acquire beach lands
for use by the public through statutory easement, by a long-term
lease, negotiated purchase, or by compulsory acquisition.
(McKenzie: Beach Access Rights and Privileges)

The result was the Beach Control Act of 1956 which essentially
codified common law legal principles relating to beach access and
provide a series of mechanisms to secure existing rights and
privileges.

Preserving Rights and
Privileges

3.-(1) Subject to the provisions of this section, all rights in
Foreshore and over the foreshore of this Island and the floor
of the sea are hereby declared to be vested in the Crown.
(2) All rights in or over the foreshore of this Island or the
floor of the sea derive from, or acquired under or by virtue
of the Registration of Titles Act or any express grant or
licence from the crown subsisting immediately before the
commencement of this Act are hereby expressly™ preserved.

Preserved Rights

Any rights enjoyed by fishermen engaged in fishing as a
trade, where such rights existed immediately before the 1st
June, 1956, in or over any beach or adjoining land; or the
enjoyment by such fishermen of the use of any part of the
foreshore adjoining any beach or land in or over which any
rights have been enjoyed by them up to the 1 stJune, 1956.
(NRCA VS. Lewis)

Any person who is the owner or occupier of any land
adjoining any part of the foreshore and any member of
his family and any private guest of his shall be entitled to
use that part of the foreshore adjoining his land for
private domestic purposes, that is to say, for bathing,
fishing, and other like forms of recreation and as a means
of access to the sea for such purposes:

Licensing

Section 5 of the Act provides that from and after the 1st
June, 1956, no person shall encroach on or use, or permit
any encroachment on or use of, the floor of the foreshore or
the floor of the sea for any public purpose in connection with
any trade or business, or commercial enterprise, or inany
other manner (whether similar to the foregoing or not)
except as provided by sections 3, 4 and 8, withouta
licence granted under this Act.




Licensing

¢ The Authority may, on application made in such manner
as may be prescribed under section 18, grant licences
(whether exclusive in character or not) for the use of the
foreshore or the floor of the sea for any public purpose, or
in connection with any business or trade or for any other
purpose (whether similar to the foregoing or not) to any
person, upon such conditions (including the payment of an
annual fee) and in such form as they may think fit.

Material Consideration

Where an application is made for a licence under
subsection (1), the Authority shall consider what public
interests in regard to fishing, bathing or recreation, in
regard to the protection of the environment or in regard
to any future development of the land adjoining that part
of the foreshore in respect of which the application is made,
require to be protected, and they may provide for the
protection of such interests by and in the terms of the
licence or otherwise in accordance with the provisions of this
Act.

NEPA to the Rescue

Section 12 imposes a mandatory obligation on the
part of the NRCA ( The Authority) to from time to
time determine the needs and requirements of the
public in relation to the use of any portion of land,
whether such portion of land adjoins the foreshore
or not, for or in connection with bathing or any
other form of lawful recreation or for the purpose
of fishing as a trade or otherwise or for any other
purpose in the interest of the economic
development of the beaches of the Island.

Stepping into the ‘Public
Shoe’

Under Section 14, the Authority may, upon receipt
of a petition from not less than five persons
concerned in any dispute with respect to the right
to use any beach, or any land, road, track or
pathway to gain access to such beach, lodge a plaint
in the appropriate Court pursuant to section 9 of
the Prescription Act with a view to establishing such
right; and the Authority shall for the purposes of
that section be deemed to be a person concerned in
the dispute. (NRCA V Lewis)

Jurisdiction of the Resident
Magistrate

Where there is a dispute, the matter is tried before the
Resident Magistrate. Where such user is not disputed, the
Authority may, if they think it expedient so to do, make an
application to the Supreme Court by motion for a
declaration of the right of the publicto use such beach,
land, road, track or pathway, and the Court, upon being
satisfied that the user is not disputed, shall have power to
make such order as the Court may think fit.

Discretionary Option to Develop
Beaches

Section 13 provides that the Authority may
maintain, use and develop any beach or
land vested in them or may make provision
for the maintenance, use or development of
such beach or land by any person, body or
authority, on such terms as they may think fit.




Acquisition of land or Rights of
User

The Authority may, with the approval of the
Minister and by agreement with the owner
or any other person having power to dispose
of such portion of land, acquire for any
purpose specified in the said subsection
such portion of land by lease or purchase, or
rights of user over such portion of land.

The Concept of the Public Beach

Section 52 of the Beach Control Act provides
that the Authority may, in agreement with
any person who operates a beach upon
payment of a fee declare such beach to be a
public bathing beach . Section 54 provides for
the revocation of this order.

Section 53 provides for the reverse of
compulsory acquisition

How Successful Have We Been?

» Road diversions
» Hotel development
» Public Rights
» Fishermen’s rights
What is the future for future generations.

We do have an OBLIGATION TO SECURE
ACCESS TO THIS VALUABE RESOURCE FOR OUR
CHILDREN AND THEIR CHILDREN




Environmental Jurisprudence in the
Commonwealth Caribbean: The EIA Process

Environmental Impact Assessments (EIAS)

* The ElAis a study of the impacts of projects or
developments on the environment

« Acceptance internationally:

« The Rio Declaration on Environment and
Development, Convention on Biological Diversity,
Espoo Convention, Aarhus Convention and others

e Over 100 countries incorporated EIA requirements
into their domestic legislation

» Significant variation in EIA legislation across the
Caribbean

BELIZE: The Chalillo Dam case (2003-2004)

Belize Alliance of Conservati on-Go ment €
Environment & Anor (Belize) [2003‘] U .6 4" TUKPC] 6

sations v. Department of the

Objectives

« Overview of “surprising” legal challenges to
administrative decisions involving ElAs in the

Caribbean

« What, if any, are the contributions of this

jurisprudence?

» Prospects for broadening the scope of public

participation in environmental decision-making

A

PUBLIC
CONSULTATION:

THERE'WILL BE A PUBLIC PRESENTATION ON THE
ENVIRONMENT IMPACT ASSESSMENT REPORT
OF: MONASECTION 1, ST.ANDREW
VEMUE:  COURTLEIGH HOTEL & SUITES (Blue Mahoa Sufts)

& KNUTSFORD BOULEVARD
NEW KINGSTON, JAMAICA

Much Ado About
Nothing?

DATE:  THURSDAY. JULY 21,2011

TIME: 500 PM

10 WAY OF ASKING
RELATING T0 THE PROPOSED PROJECT QUESTIONS

A COPY OF THE ENVIRONMENTAL IMPACT ASSESSMENT REPORT MAY BE CONSULTED AT THE
 TOMREDCAM PARISH LIBRARY
* KINGSTON & ST ANDREW CORPORATION
© wwihall govjm

For further information contact:
Miss Rose-Mari Brown
Serior Manager Project Development & Pocurement
Hausing Agency of Jamaica
13 Caledonia Avere
Kingston 5
Tot: 968-7622 4 oxt. 260
™ -l ORI GOU R v e

JAMAICA: The Pear Tree Bottom Case (2006)

r
2004

The Northern Jamaica Conservation Association & Ors v The Natural Resources Conservation
Authority & The National Environment and Planning Agency, Unreported Judgment No 1 and No 2,
The Supreme Court, delivered May 16, 2006 and June 23, 2006




TRINIDAD: The Smelter case (2009)

_Peagple UnLt*d Resp %e énV|ron|11ent (PURE) v. the Enwror\memal Management

Autho_nxy % 2007- lgh.cﬂun of Justlce) T 4

Broadening the scope for public participation

Trends in environmental jurisprudence

+ Increasing scrutiny of decisions relating to the environment

by ordinary citizens and NGOs
«+ Increasing number of cases challenging the EIA process

+ The application of common law principles (natural justice)
to protect the environment and promote transparency in
decision-making

« Enact EIA regulations with minimum requirements

+ A new constitutional right to a healthy environment:-
“the right, compatible with sustainable development, to
enjoy a healthy and productive environment free from
the threat of injury or damage from environmental
abuse and degradation of the ecological heritage”.
— 13(3) (I) of the Charter of Rights




Environmental Justice: New Developments
and Innovative Approaches by Judiciary
Worldwide

Carole Excell,
World Resources Institute
Judicial Seminar
November 20, 2011

Jamaica
WORLD
RESOURCES
INSTITUTE

Leo/Tolstoy.

1828-1910
online-literature.com

What has driven innovation?
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1. Development of specialised
environmental courts and tribunals

-
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The,
Environmental
ommission

OF TRINIDAD & TOBAGD



3.New Procedural Rules

What are some examples of
Judicial Innovation?
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2. Constitutional rights to a
healthy environment

Manila Bay Case
Continuous
Mandamus

* Greenpeace.org



Public Trust Doctrine

Creative Sentencing

CRIMES AMBIENTAIS

Pena alternativa ajuda projet:

-

*Perturbar o s0ssego publico causando poluicio
sonora de qualquer natureza & uma infracao
grave que pode trazer dano 3 saude de todos.™
(Art. 41 da Lei de contravencGes Penais)

Vara Especializada do Meio Ambiente e
. Promotoria de Defesa do Meio Ambiente e Cidadania

MARCOPOLO

Protective Cost Orders

EXPORT

FINANCE - %

What role should judges play in
protection of the environment ?

L Uy




Role of Judges

uphold the law and
contribute to ensuring its
enforcement

take into consideration the
impact of decision on
natural resources over the
long term

Solve the dispute

Be innovative

Are all the conditions in Jamaica
met to promote innovation?

Should we be considering a
specialised environmental
courts? What are the pros and
cons?

Are additional measures to
promote access to justice
needed?

How do we ensure that the
right to a healthy environment
is a right that the citizens of
this country can utilise?

Thank You

A Wb of Time®, 2010, cut Tywek, 45

tion of & © Béatricy Conn
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The . '
Environmental
ommission

OF TRINIDAD & TOBAGO

THE ENVIRONMENTAL COMMISSION AND ITS
MEMBERS

Established by an Act of Parliament: The
Environmental Management Act Chap. 35:05

Members appointed by the President of the Republic of
Trinidad and Tobago

Members have diverse backgrounds

THE ROLE OF THE ENVIRONMENTAL COMMISSION
(cont’d)

= Provide excellent customer service through:

- Expeditious resolution of matters

- Public Education

THE
ENVIRONMENTAL
COMMISSION
OF TRINIDAD AND TOBAGO

A SUPERIOR COURT OF RECORD

THE ROLE OF THE ENVIRONMENTAL COMMISSION

= Efficiently and effectively resolve environmental issues through:

- Public hearings
- Decisions

- Alternative Dispute Resolution (Mediation)

TYPES OF HEARINGS

APPLICATIONS
= Environmental Management Act Chap. 35:05

COMPLAINTS
= Environmental Management Act Chap. 35:05

APPEALS

= Environmental Management Act Chap.35:05

= Certificate of Environmental Clearance Rules, 2001
= Noise Pollution Control Rules, 2001

= Water Pollution Rules, 2001



APPLICATIONS UNDER
THE ENVIRONMENTAL MANAGEMENT ACT

= Applications for deferment of decisions made by the
Environmental Management Authority with respect to

emergency response activities

= Applications for deferment of decisions by the
Environmental Management Authority to designate a

defined portion of the environment as an
environmentally sensitive area or any species of living
plant or animal as an environmentally sensitive species

COMPLAINTS UNDER
THE ENVIRONMENTAL MANAGEMENT ACT

= An individual or group of individuals expressing a
general or a specific concern with respect to a
claimed violation can bring a complaint (a Direct
Private Party Action) under the Act

APPEALS UNDER
THE ENVIRONMENTAL MANAGEMENT ACT
(cont’d)

= Appeals from any determination by the E.M.A. to
disclose information or materials claimed as a trade
secret or confidential business information

APPLICATIONS UNDER
THE ENVIRONMENTAL MANAGEMENT ACT
(cont’d)

= Applications by the Environmental Management
Authority for the enforcement of any Consent Order
or any final Administrative Order

APPEALS UNDER
THE ENVIRONMENTAL MANAGEMENT ACT

An appeal against a decision of the Environmental
Management Authority (E.M.A.) to designate an
environmentally sensitive species or an
environmentally sensitive area

An appeal where the E.M.A. has failed to comply with
the requirement for public participation

An appeal from a decision by the E.M.A. to refuse to
issue a certificate of environmental clearance or to
grant such a certificate with conditions

APPEALS UNDER
THE CERTIFICATE OF ENVIRONMENTAL CLEARANCE
RULES

An appeal against a decision by the E.M.A. to reject a
claim under the Rules that information supplied in an
application is a trade secret or confidential business
information and should be excluded from the
National Register of Certificates of Environmental
Clearance




APPEALS UNDER
THE NOISE POLLUTION CONTROL RULES APPEALS UNDER THE WATER POLLUTION RULES

= An appeal against a decision of the E.M.A. under the Rules to :

An appeal under the Rules to:
- Refuse to grant a variation

- REGEe o (Ens & A varkien - refuse to grant a permit or issue a registration certificate;

- Refuse to renew a variation - attach conditions to a grant;

- Revoke avariation - refuse to grant a variation;

- Impose any conditions of a variation . "
- refuse an application for a variation;

- Reject a claim that information supplied in an application is e
atrade secret or confidential business information and should be - refuse an application for a transfer;
excluded from the Noise Variation Register

APPEALS UNDER THE WATER POLLUTION RULES
(contd.)

- refuse an application for a renewal;
- revoke a grant;

- suspend a grant; or

: : : : o Conducted at any time
- reject a claim made that information supplied in a an

application is a trade secret or confidential business
information and should be omitted from the Water Pollution Members and staff are trained and

Register. experienced

Confidential and without prejudice

THE HEARING PROCESS THE HEARING PROCESS
(cont’d)

= Governed by the procedures provided by: = Usual steps in the hearing process:

- The enabling legislation (the Environmental - The Commission fixes date of hearing
Management Act Chap. 35:05)

. . . - Preliminary hearing
- The Environmental Commission’s Rules of Practice
and Procedure - The hearing

- The Chairman/ Deputy Chairman presiding at the
hearing




PUBLIC INFORMATION SESSIONS

Conducted by Members of the Environmental
Commission

Information about the hearing process

Information about how to file appeals/ applications/
complaints

THE ENVIRONMENTAL COMMISSION’'S DECISIONS
(cont’d)
= Decisions on Applications

- Dismiss

- Allow and make an Order for deferment of the
decision under section 25 or designation under section 41

- Administrative civil assessment, the court makes an order
determining the amount of the assessment

Allow and issue an Order as if the E.M.A. had taken
action under sections 64-67 of the E.M. Act Chap.35:05

The Commission may make an administrative civil assessment of —

Compensation for actual costs incurred by the EMA to respond to
environmental conditions or r circumstances arising out of the
violation referenced in the Administrative Order;

Compensation for damages to the environment associated with
public lands or holdings which arise out of the violation referenced
in the Administrative Order;

Damages for any economic benefit or amount saved by a person
through failure to comply with applicable environmental
requirements; and

THE ENVIRONMENTAL COMMISSION’S DECISIONS

= Decisions on Appeals
- Dismiss
- Allow
- Allow and modify decision or action of the E.M.A.

- Allow and refer the decision or action to the E.M.A. for
reconsideration

THE ENVIRONMENTAL COMMISSION’S DECISIONS
(cont’d)

= Decisions in Civil Actions:

- Dismiss

- Allow and issue an Order as if the E.M.A. had taken

action under sections 64-67 of the E.M. Act Ch
35:05

- Allow it and refer the decision or action back to the

E.M.A. for reconsideration

Allow and issue an Order as if the E.M.A. had taken
action under sections 64-67 of the E.M. Act Chap. 35:05
(cont’d)

« Damages for the failure of a person to comply with applicable
environmental requirements.




DETERMINATION OF DAMAGES AMOUNT OF DAMAGES

In determining the amount of damages the Commission shall take The total amount of damages shall not exceed —
into account —

» For an individual, five thousand dollars for each violation and,
* The nature, circumstances, extent and gravity of the violation; in the case of continuing or recurring violation, one thousand
dollars per day for each such instance until the violation is
* Any history of prior violations; and remedied or abated; or
- The degree of willingness or culpability in committing the For a person other than an individual, ten thousand dollars for

violation and any good faith efforts to co=operate with the EMA. e_ach \."Olam_)n TGl 0 e CESE @if CRETIE OF =
violations, five thousand dollars per day for each such instance

until the violation is remedied or abated.

FOR FURTHER INFORMATION ...
POWER TO AWARD COSTS

e : . The Environmental Commission of
= Participation may involve certain “costs” such as: Trinidad and Tobago

E.F. “Telly” Paul Building

- Fees Cor. St Vincent & New Streets
Port of Spain

- Travel/accommodation expenses Trinidad
West Indies

- Disbursements
Tel: (868) 625-7353; 627-3432/9186
Fax: (868) 627-0871

Email : info@ttenvironmentalcommission.org

Website: www.ttenvironmentalcommission.ord
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