Judicial Review of Agency
Actions in the U.S.




The 1946 Administrative Procedure
Act (APA)

1. Openness of Agency Action

2. Agency Adjudication

3. Agency Rulemaking




Executive Agencies

[ President’s Cabinet }
4 )
Secretary of Agriculture
\_ J
4 )
Secretary of Commerce

Secretary of Defense

Secretary of Education
T AN\ 7
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Federal Freestanding and
Independent Agencies

President J

—[ Environmental Protection Agency }

Small Business Administration

Federal Communications Commission (indep)

National Labor Relations Board (indep)
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Adjudication<-->Rulemaking

* Under the federal APA, agency action Is
either adjudication or rulemaking.

» Adjudication leads to “orders,”
retrospective decisions about a particular

party.




Rulemaking Procedure

These rules must be promulgated
consistent with the APA, 5 U.S.C. 8553

—Notice of proposed rulemaking
— Opportunity for public comment




Administrative Adjudication

* In 1932 the U.S. Supreme Court upheld the
constitutionality of a law passed by Congress
that assigned the adjudication of certain
disputes between dockworkers and the U.S.
Government to an administrative agency—as
long as judicial review was preserved in an




Administrative Law Judges

« Formal hearings are normally presided over by an
administrative law judge (ALJ).

 An ALJ is not in the Judicial Branch. They are employed by
each (Executive Branch) agency.

« But the APA gives ALJs statutory guarantees of decisional
Independence.

— Must be hired off a central “register” of eligible applicants
— Exempt from performance rating
— Can’t be removed except for cause

'WASHINGTON COLLEGE OF LAW




Source: Free Enterprise Fund v. Public Co. Accounting Oversight Bd., 130 8. Ct. 3138, 3214
{2010) (Breyer J. dissenting)

According to data provided by the Office of Personnel Management, [t]he table below lists the
28 federal agencies that rely on ALJs to adjudicate individual administrative cases.

AGENCY NT%mm
Com Futurea Trading Commission 1 '
Diepartment of Agricalture 4
Deparuvent of Education 1
Department of Health and Human Sarvices 7
| (Departmental Appeals Bowrd) |
of Health and Human Services 1 |
(Food and Deug Administration)
Department of Health and Human Secvices
(Office of Medicare Hesrings and Appaals) o
Department of Homoland Sscurity 8
(United Stxtes Doast Guard)
Department of Housing and 2
Urkan
Department of the [nterior B
Departmeat of Justice 3
{Drug Baforcement Administzation)
Department of Justice 1
(Executive Offies fur Immigration Review)
Department of Labor i
{Cffice of the Jecretary)
{— Department of Transportativy 3 ;
Environmental Protaction Agency $ |
Federal Communications Commission 1
AGENCY m'ml.m
Pm}mﬂﬂmﬂmﬂmniuhn 14
Paderal Labor Relations Authority 3
Faderal Maririe Commisginm 1
Federal Mioe Safety nad "R
Eealth Review Commission
Fedaral Trade Commissbbn 1
Internatonal Trade Commission a
National Labor Relativas Board 35
National Transporiation Safety Board 4
Oocupational Bafety and Health 12
Qffice of Financial Instilution Adjudigation 1
Securities and Exchange Comminsion 4
Social Segurity Administration 1354
eitad Stares Postal Barvies L
AT AT 1 5 Edftd




But many more other Non-ALJ
“Hearing Officers” in Federal Agencies

Department of Defense—military discharge and
security clearance cases

Federal personnel appeals
Immigration cases
Government contract appeals




Federal Court System

Supreme Court

Highest court in the federal system

Nine Justices, meeting in Washington, D.C.

- Appeals jurisdiction through certiorar! process

Limited onginal juridiction over some cases

Courts of Appeal

Intermediate level in the federal system
12 regional “circuit” courts, Including D.C. Circuit

No original jurisdiction; strictly appellate

District Courts

Lowest level in the federal systemn

« G4 judscial districts in 50 states & territories
- No appeliate jurisdiction

- Original jursdiction over most cases




Geographic Circuits—U.S. Courts
of Appeals




Generalist vs. Specialized Courts

* Most of our federal courts are courts of general
jurisdiction, but Congress has created several
specialized Article | courts:

e Tax Court

» Court of Federal Claims ($$ claims against




“Article I” Courts

« Under Article | Congress can create
tribunals to carry out specialized functions.

* When the judges lack the lifetime tenure
and guaranteed salary protection afforded
to Article lll judges, they become “Article |




Specialized Article Il Courts

« Court of International Trade (New York)

« Court of Appeals for the Federal Circuit
(Washington)—has exclusive jurisdiction over
certain various specialized types of appeals —
patents and trademarks, international trade,
money claims against the US, veterans benefit




On appeal

« Appellate courts review issues of law decided by
lower courts “de novo” (anew).

« Appellate courts review issues of fact
determined by lower courts only for “clear error.”

 But in cases where the courts “review” the
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APA’s Provisions on Judicial Review

8 701—Whether the action iIs reviewable?
§ 702—Who may sue?

8§ 703—Where can the petition for judicial review
be filed? (which court)

§ 704—When is the agency action ready to be
reviewed? (finality, ripeness, exhaustion)

§ 705—Can the agency action be temporaril




Courts can also “compel action
unlawfully withheld or unreasonably
delayed”




Which Court?

* APA provides that Congress can provide

for review In either district courts or courts
of appeals.

* |If Congress falls to speC|fy na partlcular




Presumption of Reviewability

» Agency action Is reviewable except:

— 1. A statute provides for unreviewability or
limits on reviewability

— 2. The agency action is “committed to agency
discretion.” Example—agency decisions to




Standing to Seek Judicial Review

Based on

1. Constitution—Article Il requires federal
courts decide “cases or controversies.”
No purely advisory opinions. This requires
“injury in fact.”




“Injury-in-Fact” Test

* Not just economic injury, but aesthetic,
recreational, environmental injuries

allowed.

* But not enough to claim injury as citizen or
taxpayer.




Standing to Sue

« To demonstrate standing, a litigant must show that it has
suffered a concrete and particularized injury that is either
actual or imminent, that the injury is fairly traceable to
the defendant, and that a favorable decision will likely
redress that injury. Lujan v. Defenders of Wildlife, 504
U.S. 555 (1992).

 But see Massachusetts v. Environmental Protection
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Associational Standing

* If one member of an association Is injured
and would have standing, then the
association can bring the case.

 Beneficial doctrine.




Standing Rules—Criticisms

* Too complicated—too much judicial
energy expended

* Unbalanced—Easier for regulated parties
(businesses, etc) to obtain standing than
plaintiffs challenging weak regulation or




Timing of Judicial Review

* Finality—APA requires that agency action
be “final” before review.

* Ripeness—Even If final, the action must
also be “ripe” (ready) for review
— Fitness of issues for judicial decision




Judicial Review of Agency
Adjudications

« Courts normally require exhaustion of administrative
remedies and finality.

« Courts review the agency’s decision on the
administrative record, using the “substantial evidence”

test.
* Relatively easy for agencies to satisfy—even if there is
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Exhaustion of Administrative Remedies

« EXxceptions:

« 1. Requiring resort to administrative remedy
may prejudice subsequent right to judicial review
(if agency Is unduly slow, for example, or is
unduly rushing the litigant).

2. Doubt that the agency can grant the relief
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U.S. Administrative
Law Judge System

Supreme Court
(not automatic)

|
'US. Court of Appeals

Federal District Court

A

Judicial Review
Limited to
Administrative Record

Federal Trade Commission
Commission
Administrative Law Judges

k_ Complaint

Saocial Security Administration
/7 Appeals Council
Administrative Law Judges

Agriculture Départment
Judicial Officer

7
Aﬁ;ninistrative Law Judges
R_ Notice of Violation

’Q Initial Denial of Benefits

29




Australi:

1 Administrative

Court System

—

Federal Courts

Legal Issues)

Administr

(National)

(De Novo Review)

ative Appeals Tribunal

Ministry A

Board C $L

Agency B



Procedural Review: Vermont Yankee
Nuclear Power Corp. v. Natural Resources
Defense Council (1978)

* The Administrative Procedure Act “established
the maximum procedural requirements which

Congress was willing to have the courts impose

upon agencies in conducting rulemaking
procedures.”

« “Agencies are free to grant additional procedural
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Judicial Review of Agency
Interpretations of Law

 When an appeals court reviews a trial court’'s
decision, it defers to the trial court’s
determination of the facts (since the trial
judge and jury had an opportunity to evaluate
the credibility of withesses), but it decides the
law without deference.




Deference to Agency Interpretations of
Statutes

 APA Is silent on this

 Traditional approach—courts give weak
deference

« After 1984, strong deference approach




Chevron Two-Step Test

« Step one—Has Congress directly spoken
to the precise question at issue. If so—
courts must follow. If not (ambiguous or
silent), go to step two.

« Step two—If the agency’s interpretation is




Step One Becomes Key Step

* If court wants to find interpretation to be
ultra vires, the court will find that the
statute Is clear—and does not support the
Interpretation. E.g., Brown & Williamson

Tobacco case (2000).




Chevron debates

* Two step test sounds easy—but step
one becomes key question.

* Also when does Chevron apply—to
what type of agency interpretations?




“Chevron Step Zero”

The Scope of Chevron*

1. Chevron principles apply to an agency’s interpretation of a statute the
agency administers, where that interpretation

(a) is embodied in a rule that has the force of law;

(b) was developed in the course of formal adjudication, except where the
adjudicating agency’s lawmaking power is limited by virtue of a “split-
enforcement” statutory scheme, in which lawmaking authority over the
same subject has been vested in an enforcing agency; or




Chevron Principles Do Not Apply to Agency
Interpretations:

« (@) of statutes that apply to many agencies and are specially administered by
none, such as the APA, FOIA, or the National Environmental Policy Act
(although Chevron may apply to interpretations of statutes administered by two
or a few agencies);

* (b) of criminal statutes where the agency’s power with respect to the statute
consists solely of the power to prosecute offenses in court;

» (c) that contradict a controlling judicial decision, if that controlling decision
was pre-Chevron or decided under Chevron Step one.

b
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Skidmore Deference

In situations in which Chevron principles do not apply, courts
ordinarily will give some deference or weight to an agency’s
interpretation of a statute that it administers. In these
circumstances, as the Supreme Court ruled in Skidmore v. Swift
& Co., 323 U.S. 134 (1944), the agency’s view can have
“power to persuade,” as distinguished from “power to control.”
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Arbitrary-and-Capricious test

 Used to review:

« 1. Fact finding in informal adjudication
(Overton Park case 1971)

» 2. Discretionary elements of informal
rulemaking (interpretation of facts, policy




Legal Standards for “Arbitrary and
Capricious”

Lack of factual support for agency’s conclusion

Failure to disclose data on which decision based -- for public
comment

Inadequate explanation for chain of reasoning

Failure to give reasonable consideration to important aspects
of the problem
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Enforcement of Agency Decisions

 After judicial appeals are finished, courts
have power to force enforcement by

ordering parties (including the government
officer) to comply.

* Normally not a problem (e.g., President




