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Summary

Heightened awareness of climate change has inspired
institutional investors to divest from fossil fuels. At the
same time, investors have pushed for a new sustainable
energy economy with socially and environmentally
responsible investments. This fossil fuel divestment and
investment in sustainable and socially responsible busi-
nesses will become a powerful driver of change, and
will promote climate justice by taking a human-cen-
tered approach to climate change and safeguarding the
rights of present and future generations. This Article,
adapted from Chapter 5 of CLIMATE JusTiCE: CASE
StubpiEs IN GLOBAL AND REGIONAL (GOVERNANCE
(ELI Press 2016), explains that although the actions
undertaken are voluntary, they represent an important

Introduction

People of conscience need to break their ties . . . it makes
no sense to invest in companies that undermine our future.
—Desmond Tutu

The perpetuation of business as usual in the climate change
era endangers the future of human existence and, conse-
quently, imperils the realization of human rights.! The
recent signing and adoption of the Paris Agreement signi-
fies a global consensus that climate change is an urgent
threat and common concern of humankind that needs
ambitious mitigation and adaptation efforts to solve the
problem.” The Agreement requires holding the increase
in global temperature to well below 2°C while pursuing
efforts to limit the temperature increase to 1.5°C above pre-
industrial levels.” The Paris Agreement is undergirded by
principles of equity, common but differentiated responsi-
bilities, sustainable development, and poverty eradication.*

Protecting the environment and eradicating poverty are
an “indispensable requirement and integral part of achiev-
ing sustainable development.” Sustainable development
incorporates three components: environmental protec-
tion, social development, and economic development. On
January 1, 2016, the 17 Sustainable Development Goals
of the 2030 Agenda for Sustainable Development offi-
cially became effective.® The goals include women’s rights,
eradicating poverty, climate action, food security, envi-
ronmental protection, health, education, equality, and job
opportunities.” The Sustainable Development Goals pro-
mote equitable economic growth, equitable social devel-
opment, and integrated and sustainable management of
natural resources and ecosystems.®

Sustainable development is rooted in equitably meet-
ing the developmental and environmental needs of present
and future generations.” This concept of intergenerational

1. Webinar: Business and Climate Justice: What Role Can Business Play in
Tackling the Human Rights of Impacts of Climate Change? (U.N. Global
Compact and Mary Robinson Foundation 2015), https://www.unglobal-
compact.org/library/1231.

2. Adoption of the Paris Agreement, UNFCCC Conference of the Parties, 21st

Sess., U.N. Doc. FCCC/CP/2015/10/Add.1 (Dec. 12, 2015), http://un-

fecc.int/files’home/application/pdf/paris_agreement.pdf.

1d.
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5. Rio Declaration on Environment and Development, U.N. Conference on
Environment and Development, Rio de Janeiro, Brazil, June 3-14, 1992,
Annex 1, UN. Doc. A/ICONE151/26 (Vol. I) (1992), http://www.
un.org/documents/ga/conf151/aconf15126-1annex1.htm [hereinafter
Rio Declaration).

6. United Nations, 7he Sustainable Development Agenda, http:/[www.un.org/
sustainabledevelopment/development-agenda/ (last visited Aug. 21, 2016).

7. Id.
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shift in thinking necessary for a sustainable future. 8. I
9. Rio Declaration, supra note 5, at Annex I, Princ. 3 (noting that the “right to
development must be fulfilled so as to equitably meet developmental and
environmental needs of present and future generations”).
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equity was first emphasized in the Stockholm Declara-
tion preamble, stating that “[tlo defend and improve the
human environment for present and future generations
has become an imperative goal of humankind.”® Fur-
thermore, the United Nations Framework Convention on
Climate Change (UNFCCC) requires countries to protect
the climate system for the benefit of present and future
generations of humankind on the basis of equity and in
accordance with their common but differentiated responsi-
bilities and respective capabilities."

Viewing the scientific evidence and impacts of climate
change through a human rights lens, climate change
impacts endanger the effective enjoyment of a range of
human rights. The connection between human rights
and climate change has been recognized by the United
Nations in a variety of documents by the Human Rights
Council and the Office of the High Commissioner for
Human Rights.”> In 2000, at the UNFCCC Sixth Con-
ference of the Parties (COPG6), the summit’s mission
stated: “We affirm that climate change is a rights issue. It
affects our livelihoods, our health, our children and our
natural resources.”

The Mary Robinson Foundation is a leading climate jus-
tice organization that seeks to put justice and equity at the
heart of climate change responses and identifies the strong
connection between human rights and climate change.”® In
its Principles of Climate Justice, the Foundation observed
that “[c]limate justice links human rights and development
to achieve a human-centered approach safeguarding the
rights of the most vulnerable and sharing the burdens and
benefits of climate change and its resolution equitably and
fairly.”"* The climate “injustice” is that the people most vul-
nerable and marginalized are the ones that have had little
to do with generating the greenhouse gas (GHG) emissions
that cause climate change. Climate justice affirms the need
to significantly reduce the emission of GHGs and associated
local pollutants.” The Bali Principles identified the 27 prin-
ciples of climate justice.'®

10.  Declaration of the United Nations Conference on the Human Environment,
U.N. Conference on the Human Environment, Stockholm, Sweden, June
5-16, 1972, U.N. Doc. A/ICONFE.48/14 (1972), revised by U.N. Doc. A/
CONE48/14/Corr.1 (1972), reprinted in 11 LL.M. 1416 (1972); see also
Davip HUNTER ET AL., INTERNATIONAL ENVIRONMENTAL Law AND PoLicy
492 (3d ed. 2007).

11. United Nations Framework Convention on Climate Change, May 9, 1992,
1771 U.N.T.S. 107 (entered into force Mar. 21, 1994).

12. Webinar, supra note 1; see also Joun H. Knox, U.N. SpeciaL Rarpor-
TEUR, MarPING RePORT ON CriMaTE CHANGE AND Human RiGgHTS
(2014), http://srenvironment.org/wp-content/uploads/2014/08/Climate-
Change-mapping-report-15-August-final.docx;  Unrrep  Narrons Hu-
MAN RigHTsS OFrFICE OF THE HigH COMMISSIONER, KEY MESSAGES ON
Human RicHTs AND CLiMaTE CHANGE 2 (2015), heep://www.ohchr.org/
Documents/Issues/ClimateChange/KeyMessages_on_HR_CC.pdf.

13. Mary Robinson Foundation-Climate Justice, Mission and Vision, htep://
www.mrfcj.org/about/mission-and-vision/ (last visited Aug. 21, 2016).

14. Mary RoBiNsON FOUNDATION-CLIMATE JUSTICE, PRINCIPLES OF CLIMATE
Justick (n.d.), hetp://www.mrfcj.org/pdf/Principles-of-Climate-Justice.pdf.

15. Bavrr PriNciPLES OF CLIMATE JUSTICE (2002), http://www.cjnet.org/ej/bali.
pdf.

16. Id.
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The business community is now recognizing this con-
nection between human rights and climate change."” Busi-
nesses play a role in addressing climate change impacts
on human rights.!® Until recently, businesses addressed
these two subjects independently of the other. Due to the
growing awareness and recognition of the nexus between
the two, however, businesses are now addressing climate
change and human rights concerns holistically.”” Recent
actions in the business and investment sectors reflect a new
focus on protecting human rights in the face of climate
change impacts.

This heightened awareness of climate change has
inspired various institutional investors to divest from fos-
sil fuels.?® Investors have embraced the same thinking
by pushing for a new sustainable energy economy with
socially and environmentally responsible investments.*!
This fossil fuel divestment and investment in sustainable
and socially responsible businesses will become a powerful
driver of change.?” This transition will promote climate
justice by taking a human-centered approach to climate
change and safeguarding the rights of present and future
generations in the investment decisionmaking process.

This Article examines the ethical motivations behind the
movement to divest from dirty energy in order to protect
our planet and present and future generations. Part I dis-
cusses the moral origins of the fossil fuel divestment move-
ment, the litigation that has ensued, and the movement’s
reach beyond its college campus origins. Part II identifies
the sustainable business model through a corporate social
responsibility (CSR) framework and discusses how CSR
voluntary initiatives undertaken by companies can help
promote climate justice. It addresses how climate change
impacts are driving responsible investments and prompting
investors to consider environmental, social, and governance
criteria in the investment decisionmaking process.

l. The Fossil Fuel Divestment Movement

Movements seeking ecological equity for future genera-
tions and rights of nature have been gaining momentum
in the 21st century.”® Divestment is a social responsibility
campaign in which owners can decide to withhold their
capital by selling investments in reprehensible activity.** It
is the process of removing investments that are unethical or

17. Webinar, supra note 1.

18. Id.

19. Id.

20. Divestor.org, Reinvest: Your Home, https://divestor.org/YHreinvesting.html
(last visited Aug. 21, 2016).

21. Id.

22. Id

23. Judith E. Koons, At the Tipping Point: Defining an Earth Jurisprudence for
Social and Ecological Justice, 58 Loy. L. Rev. 349, 349 (2012).

24. ATIF ANSAR ET AL., STRANDED ASSETS AND THE FossiL FUEL DIVESTMENT
CampaiGN: WHAT Does DIVESTMENT MEAN FOR THE VALUATION OF Fos-
siL FUEL Assetsz (Smith School of Enterprise and the Environment 2013),
http://www.smithschool.ox.ac.uk/research-programmes/stranded-assets/
SAP-divestment-report-final.pdf.
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morally ambiguous.”® Divesting is a form of social invest-
ing, defined as “the systematic incorporation of ethical
values and objectives in the investment decision-making
process.”*® The objective of divestment is to promote a cer-
tain behavior or policy.”’

In the 20th century, reprehensible activity subject to
divestment campaigns included tobacco, munitions, cor-
porations in apartheid South Africa, adult services, and
gaming.”® These divestment campaigns have been suc-
cessful, but the largest and most impactful was the South
African apartheid context.”” Divesting in multinationals
doing business in South Africa helped break the back of the
apartheid government and usher in a new era of democracy
and equality.*® The success of this campaign is the inspira-
tion for the current fossil fuel divestment movement.”

The fossil fuel divestment movement has quickly become
the fastest-growing divestment corporate campaign in his-
tory, surpassing the South Africa apartheid divestment
movement.”” The spark began in August 2012 when Rol/-
ing Stone Magazine published an article by Bill McKib-
ben, founder of the organization 350.org, which detailed
the risk of increasing the global temperatures above 2°C.*
A tour called “Do the Math” was launched by 350.org
explaining the need to limit the release of fossil fuels and
keep the fossil fuels in the ground.** The tour led to the
350.org Fossil Free Divestment Movement, “a network of
independent campaigns petitioning institutions and inves-
tors to divest from fossil fuels.”®

The first major victory was in May 2014 when Stan-
ford University agreed to divest its $18.7 billion endow-
ment from coal companies.’® By December 2015, 500
institutions representing $3.4 trillion in assets commit-
ted to divesting.”

A.  Moral Dimensions of the Fossil Fuel Divestment
Movement

The fossil fuel divestment campaign focuses on the moral
dimensions of climate change by spotlighting the immoral

25. Fossil Free, What Is Fossil Fuel Divestment?, http://gofossilfree.org/what-is-
fossil-fuel-divestment/ (last visited Aug. 21, 2016).

26. Surbhi Sarang, Note, Combating Climate Change Through a Duty to Divest,
49 Corum. J.L. & Soc. Pross. 295, 300 (2016).

27. What Is Fossil Fuel Divestment?, supra note 25.

28. ANSAR ET AL., supra note 24, at 9 (noting that the private wealth owners
making the decision to divest typically are university endowments, public
pension funds, or their appointed asset managers).

29. What Is Fossil Fuel Divestment?, supra note 25.

30. /d.

31. ANSAR ET AL., supra note 24.

32. Marc Gunther, Why the Fossil Fuel Divestment Movement May Ultimately
Win, YALE ENV'T 360, July 26, 2015, http://e360.yale.edu/feature/why_the_
fossil_fuel_divestment_movement_may_ultimately_win/2898; Desmond
Tutu, We Need an Apartheid-Style Boycott to Save the Planet, THE GUARDIAN,
Apr. 10, 2014, http://www.theguardian.com/commentisfree/2014/apr/10/
divest-fossil-fuels-climate-change-keystone-xl.

33. Sarang, supra note 206, at 298.

34. Id.

35. Id.at299.

36. Id.

37. Fossil Free, Divestment Commitments, http://gofossilfree.org/commitments/
(last visited Aug. 21, 2016).
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actions and impacts of the polluting fossil fuel industry.* It
is a climate justice initiative that seeks to stand in solidarity
with vulnerable frontline communities and those already
experiencing the impacts of climate change.”” The students
of the campaign make a further plea that their futures are
at stake because they are inheriting the consequences of
global warming beyond 2°C.** They emphasize the injus-
tice in this reality because they did not create the crisis
but have a responsibility to fix it.*" This intergenerational
equity focus of the campaign seeks to ensure that future
generations are not worse off by our choices.? It requires
utilizing resources sustainably to avoid irreversible damage
to the environment.*

The movement focuses on “living up to our values,
changing the business as usual mentality, and redefining
our future.”* Our values as humans are what determine
how we will behave in certain situations.” In order to
have integrity, there must be consistency in what we say
we value and what our actions say we value.*® Ethical deci-
sions involve self-restraint: (1) not doing what you have
the power to do and (2) not doing what you have the right
to do.”

The goal of divesting from fossil fuels is to “diminish
the influence and power of the fossil fuel industry in the
market, our political system, and in the social conscience
overall.™ Fossil fuel divestment has three aims:

(i) “force the hand” of the fossil fuel companies and pres-
sure government to leave the fossil fuels “down there”; (ii)
pressure fossil fuel companies to undergo “transformative
change” that can cause a drastic reduction in carbon emis-
sions; [and] (iii) pressure governments to enact legislation
such as a ban on further drilling or a carbon tax.”

It demands institutions and investors to eradicate the
environmental and social injustices created by “dirty
energy” by adopting sustainable investment policies.”

The Bali Principles on Climate Justice intended to
shift “the discursive framework of climate change from a
scientific-technical debate to one about ethics focused on
human rights and justice.”" “Divesting is a form of social

38. Brett Fleishman, 7he Decarbonizer and the Moral Case for Divestment,
350, Feb. 5, 2016, https://350.0rg/the-decarbonizer-and-the-moral-case-
for-divestment/.

39. We Are Power Shift, Fossil Fuel Divestment, http:/[www.wearepowershift.
org/campaigns/divest (last visited Aug. 21, 2016).

40. Id.

41. Id.

42. HUNTER ET AL, supra note 10, at 491.

43. Id.

44. Fleishman, supra note 38.

45. MIcHAEL JosePHSON, MakiNG Etricar Decistons 5-6 (Josephson Inst. of
Ethics n.d.), http://www.sfjohnson.com/acad/ethics/making_ethical _deci-
sions.pdf.

46. Id.

47. Id. (explaining that an act is not proper simply because it is permissible or
you can get away with it. There is a big difference between what you have
the right to do and what is right to do.).

48.  Fossil Fuel Divestment, supra note 39.

49. ANSAR ET AL., supra note 24.

50. What Is Fossil Fuel Divestment?, supra note 25.

51. Bawrr PriNciPLES OF CLIMATE JUSTICE, supra note 15; RoBeErT Cox, ENvI-
RONMENTAL COMMUNICATION AND THE PUBLIC SPHERE 121 (3d ed. 2013)
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investing . . . incorporating ethical values and objectives in
the investment decision making process.” The campaign
is not just to fight climate change “but to fight the rac-
ism, classism, and imperialism that the fossil fuel indus-
tries perpetuate.” This future generation is shifting the
way of thinking “business as usual” and propelling change.
This shift is necessary to change these social and political
realities and have a meaningful response to climate change
impacts on the environment and human rights.*

B.  College Campus Future Generations Lead
Divestment Campaigns

The Fossil Free Divestment Movement mobilized and
trained thousands of students and young people to organize
against the threats of climate change.”> Social movements
use confrontational strategies, including media protests, to
emphasize the negative social and environmental practices
of highly visible corporations.’® With social media com-
manding the public’s attention, these corporations realize
they are not immune to “naming and shaming” strategies
when their valuable brands and reputation are linked to
objectionable social practices.”” Social movements have
emerged as key forces in mobilizing political consumers to
address their concerns through the market.”®

The students are demanding full divestment of fossil
fuels and are doing it in the name of “climate justice.” Stu-
dents and graduates are making campaign pledges such as:
“[Ml]illennials, we must rise to our historic moment and
lead the call for climate justice. This is truly the fight of our
lives.”; “[ W]e will not stop until we confront, dismantle and
ultimately transform oppressive structures that perpetuate
climate injustice, gender violence, and economic equality”;
and “[Blecause I want a more just and sustainable world
that protects humanity over profits, environment over
exploitation.” The “fossil fuel divestment [movement] is
a moral campaign at its core.” In an open publication,
Divest Harvard students criticized the Harvard Manage-
ment Company (HMC) for betraying its moral obligations
to its students by investing new capital in oil and gas explo-
ration and refusing to divest.”!

(citing J. Agyeman et al., The Climate-justice Link: Communicating Risk
With Low-Income and Minority Audiences, in COMMUNICATING A CLIMATE
FOR CHANGE: COMMUNICATING CLIMATE CHANGE AND FAcILITATING SO-
ciaL CHANGE (S.C. Moser & L. Dillings eds., 2007).

52. Sarang, supra note 26, at 300-01.

53.  Fossil Fuel Divestment, supra note 39.

54. Koons, supra note 23, at 351.

55. Fossil Fuel Divestment Student Network, Organizing Pledge Project, htep://
www.studentsdivest.org/organizing_pledge (last visited Aug. 21, 2016).

56. Carmen Bain & Tamera Dandachi, Governing GMOs: The (Counter) Move-
ment for Mandatory and Voluntary Non-GMO Labels, 6 SUSTAINABILITY
9456, 9459 (2014).

57. Id.

58. Id.

59. Organizing Pledge Project, supra note 55.

60. 350, In the Space of Just 10 Weeks . . . , https://350.0rg/in-the-space-of-just-
10-weeks/ (last visited Aug. 21, 2016).

61. Open Publication: Divest Harvard Requests Meeting With Stephen Blyth, D1-
VEST HaRv., Mar. 9, 2016 (stating that “[a]bsent strong action, those of us
who are young will likely see some of the world’s great cities begin to be sub-
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Most of the divestments to which colleges, universities,
or schools have committed are only partial, such as only
divesting in coal or tar sands, and are mostly from smaller
private colleges.®* Students are being advocates by writing
and signing petitions, scheduling meetings, and conduct-
ing protests, week-long blockades, and sit-ins.®

Recently, this type of social activism generated real
change on a university campus. On May 25, 2016, the
University of Massachusetts became the first major public
university to fully divest its endowment from fossil fuels.*
Divestment of coal at UMass first began last year in response
to a petition from the Student Fossil Fuel Divestment Cam-
paign at UMass.”” In April 2016, in efforts to call for full
divestment of fossil fuels, the Campaign staged a series of
protests that led to student arrests at UMass Amherst.*® This
student activism resulted in a unanimous decision by the
board of directors of the UMass Foundation to fully divest
from fossil fuels.” The board of trustees chairman stated
that he will endorse the Foundation’s decision, “because
members of the UMass community have urged us to con-
sider divestment in moral terms . . . and we acknowledge the
moral imperative.”*® The UMass Amherst chancellor stated
in regards to the decision to divest, “[T]he Foundation’s
action today . . . speaks volumes about our students’ pas-
sionate commitment to social justice and the environment.
It is largely due to their advocacy that this important issue
has received the attention that it deserves.”®

Although the divestment movement started on univer-
sity campuses, it has spread beyond campuses and reached
diverse institutions and cities throughout the world.”” Of
the more than 500 institutions divesting, only 13% are
universities, colleges, and schools.”” Other institutions
divesting include faith-based organizations (26%), founda-
tions (24%), governmental agencies (14%), pension funds
(13%), nongovernmental organizations (6%), and for-profit
corporations (3%).”>

More than 70 cities worldwide have divested from fossil
fuels, including Oslo, Norway; Paris, France; Newcastle,
Australia; Muenster, Germany; Copenhagen, Denmark;
San Francisco, California; Boulder, Colorado; and Min-

merged underwater and millions of people displaced or killed by droughts,
floods and famines. In our view, this crisis calls for new intergenerational
accountability entailing drastic reductions in fossil fuel investment, produc-
tion, and use.” In order to reach the goal of 2°C, Divest Harvard states that
“at least half of current reserves must remain in the ground, and investments
in fossil fuel production must decrease considerably”), http://divestharvard.
com/updates/.

62. Divestment Commitments, supra note 37.

63. Mariel A. Klein, Student Protesters Appeal Dismissal of Divestment Lawsuit,
Harv. Crimson, Oct. 13, 2015, htep://www.thecrimson.com/article/
2015/10/13/divestment-appeal-lawsuit-dismiss/.

64. Robert P. Connolly, UMass Becomes First Major Public University to Divest
From Direct Fossil Fuel Holdings, UMass AMHERsT, May 25, 2016, http://
www.umass.edu/newsoffice/article/umass-becomes-first-major-public.

65. Id.

66. Id.

67. Id.

68. Id.

69. Id.

70. Fossil Fuel Divestment, supra note 39.

71.  Divestment Commitments, supra note 37.

72. Id.
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neapolis, Minnesota.”> In addition, Stockholm, Swe-
den, and Berlin, Germany, are reviewing their fossil fuel
investments.”* Copenhagen’s mayor stated in his proposal
to divest that it would be wrong to continue investing in
fossil fuels when Copenhagen is leading the world in the
transition to a green economy.” Similarly, in deciding
to divest from fossil fuels, the UMass board of trustees
chairman shared a similar vision in stating, “[D]ivestment
from fossil fuel companies is in keeping with our status
as a national leader in environmental sustainability with
cutting-edge programs in alternative energy research, sus-
tainable agriculture, and sustainable built environment.””®
The decisionmakers deciding to divest are recognizing that
their investments must align with their values to convey
the proper message and uphold integrity in promoting
their goals.

C.  Fossil Fuel Divestment Litigation

Social activism in the fossil fuel divestment movement has
been taken to the courts, as students demand climate jus-
tice.”” The litigation arose out of Harvard students’ frustra-
tion with the university’s refusal to divest from fossil fuels
after demanding divestment from the university endow-
ment through their campaigns and petitions.”® The stu-
dents decided to take their advocacy to another level.

On November 19, 2014, the Harvard Climate Justice
Coalition filed a complaint against the Harvard president
and fellows of Harvard College, the HMC, and the attor-
ney general of Massachusetts.”” The plaintiffs are a group of
seven students, consisting of law, graduate, and undergrad-
uate students.®” The students are bringing this suit seek-
ing climate justice on behalf of future generations.®' The
complaint names “individuals not yet born or too young
to assert their rights but whose future health, safety, and
welfare depend on slowing the pace of climate change.”®

The innovative causes of action listed in the complaint
are twofold: (1) mismanagement of charitable funds and
(2) intentional investment in abnormally dangerous
activity.®? The statement of facts describes the vesting of
responsibility in the “President and Fellows” by the charter

73.  Fossil Fuel Divestment, supra note 39.

74. Melanie Mattauch, Mayor Wants to Rid Copenhagen of “Totally Wrong” In-
vestments in Coal, Oil, and Gas, FossiL FREE, Feb. 3, 2016, http://gofossil-
free.org/mayor-wants-to-rid-copenhagen-of-totally-wrong-investments-in-
coal-oil-and-gas/; In the Space of Just 10 Weeks, supra note 60.

75. Mattauch, supra note 74.

76. Connolly, supra note 64 (quoting Kumble Subbaswamy, UMass Am-
herst chancellor).

77. John Schwartz, Harvard Students Move Fossil Fuel Stock Fight ro Court, N.Y.
Times, Nov. 19, 2014, htep://www.nytimes.com/2014/11/20/us/harvard-
students-move-fossil-fuel-divestment-fight-to-court.html?ref=us&_r=1.

78. Id.

79. Harvard Complaint (Nov. 19, 2014), http://www.divestproject.org/wp-
content/uploads/2014/10/Read-the-Complaint.pdf.

80. Harvard Climate Justice Coalition v. President and Fellows of Harvard Col-
lege, About The Plaintiffs, http:/ [www.divestproject.org/about-the-plaintiffs/
(last visited Aug. 21, 2016).

81. See Harvard Complaint, supra note 79.

82. Id. para. 2.

83. Seeid. paras. 41, 63.
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of the Harvard Corporation to further the goals of “the
advancement and education of youth.”®* They are suing
the attorney general of Massachusetts by citing the duty of
Massachusetts “‘legislatures and magistrates’ to ensure the
charitable operation of schools . . . [by] acting in the public
interest, furthering the education and welfare of the stu-
dents, and refraining from actions known to cause harm to
the public and students.”®

The lawsuit identified $79 million in direct holdings in
publicly traded fossil fuel companies in Harvard’s endow-
ment.*® The endowment also contains additional indirect
holdings in fossil fuels, but the amount is not listed.”
The plaintiffs connect investing in fossil fuels with creat-
ing environmental and social harms because the universi-
ties are helping finance the fossil fuel industry’s business
activities.®® The complaint identifies the catastrophic con-
sequences that endanger the health, safety, and welfare of
present and future generations if businesses continue to
burn fossil fuels and emit GHGs.* The complaint is sup-
ported by significant evidence labeled as exhibits, including
reports from scientists (James Hansen) and international
organizations (the Intergovernmental Panel on Climate
Change), federal agencies (U.S. Environmental Protection
Agency), Harvard’s U.S. Securities and Exchange Com-
mission (SEC) filing, Harvard’s charter, the Massachusetts
Constitution, news articles, and academic studies.”®

The mismanagement of charitable funds cause of
action stems from Harvard Corporation’s breach of fidu-
ciary and charitable duties as a public charity and non-
profit”! The complaint asserts that investing in fossil
fuels damages Harvard’s reputation, and the students’
and graduates’ reputations.”” The students are unable to
be free of the threats of climate change and the future
damage to the university’s physical campus as a result
of sea-level rise.”” The second count—intentional invest-
ment in abnormally dangerous activities—identifies the
fossil fuel industries’ business activities as abnormally
dangerous “because they inevitably contribute to climate
change, causing serious harm to Plaintiff’s Future Gen-
erations’ persons and property.””* The argument contin-
ues that there is no amount of reasonable care that can be
taken by a fossil fuel company to substantially reduce the
risk of harm.” The complaint alleges that Harvard has
knowledge or should have known that fossil fuel compa-
nies contribute to climate change and cause harm, and

84. Id. para. 29.

85. Id. paras. 29-31.

86. Id. para. 32.

87. Id.

88. Id. para. 33.

89. Id. paras. 21-28.

90. Harvard Climate Justice Coalition v. President and Fellows of Harvard Col-
lege, 7he Evidence, http://www.divestproject.org/the-evidence/ (last visited
Aug. 21 2016).

91. Harvard Complaint, supra note 79, para. 47.

92. Id.

93. Id.

94. Id. para. 6.

95. Id.
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that these harms are well understood among institutions
of higher education.”®

The Harvard Climate Justice Coalition complaint
requests “an injunction ordering Defendants to immedi-
ately withdraw Defendant Harvard Corporation’s direct
holdings in fossil fuel companies and an injunction for
Defendants to take immediate steps to begin withdraw-
ing indirect holdings and to complete withdrawal within
a reasonable period of time.””” The plaintiffs also request
a declaration that Harvard breached its obligations con-
tained in its charter.”®

The plaintiffs acknowledged the difficulty of meeting
the “special interest” requirement to have standing to sue.””
The lawsuit was ultimately dismissed on the ground that the
plaintiffs lacked standing because they claimed the threat
was to “future generations.”'” The court reasoned that the
plaintiffs’ status as Harvard students did not give them per-
sonal rights enough to have standing to charge Harvard
with the mismanagement of its charitable assets.'”"

The Harvard students appealed the dismissal of the
divestment lawsuit.'”” The appellate brief was supported
by amicus curiae briefs by Dr. James E. Hansen and the
Animal Legal Defense Fund.'”® The brief from the Ani-
mal Legal Defense Fund supported the moral obligation
for the protection of future generations, as a recognized
principle in international and domestic law.!”* The city of
Cambridge, Massachusetts, also supported the lawsuit.!”
Dr. Hansen’s amicus brief also cites the moral obligation
to protect future generations by phasing out fossil fuels.'®
The appeal focuses on the same arguments that Harvard
mismanaged its endowment by investing in “abnormally
dangerous activities.”'”” On June 7, 2016, the Harvard Cli-
mate Justice Coalition appeared for oral arguments in the
Massachusetts Appeals Court.'*®

Even in the face of this social activism and litigation, the
HMC still decided not to divest but instead became the

96. Id. para. 67.

97. Id.

98. Id.

99. Schwartz, supra note 77.

100. Theodore R. Delwiche & Mariel A Klein, Judge Dismisses Divestment Law-
suit, Harv. CRIMSON, Mar. 24, 2015, http://www.thecrimson.com/article/
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Coalition v. President & Fellows of Harvard Coll., No. 2015-P-0905 (Nov.
19 2014), hup://www.divestproject.org/wp-content/uploads/2015/10/
HCJC-Appellants-Brief.pdf.

103. Klein, supra note 63; Harvard Climate Justice Coalition v. President and
Fellows of Harvard College, Court Documents, http://www.divestproject.
org/documents-2/ (last visited Aug. 21, 2016).

104. Animal Legal Defense Fund Amicus Brief, 36-9, http://www.divestproject.
org/wp-content/uploads/2015/10/ALDF-Amicus.pdf.

105. Klein, supra note 63.

106. Dr. James Hansen Amicus Brief, 2015-P-0905 (Oct. 23, 2015), htep://
www.divestproject.org/wp-content/uploads/2015/10/Hansen-Amicus.pdf.

107. Klein, supra note 63.

108. Appellant Harvard Climate Justice Coalition v. President & Fellows of Har-
vard Coll., No. 2015-p-0905, Appeals Court, Full Case Panel Court Docket
http://www.ma-appellatecourts.org/search_number.php?dno=2015-P-0905
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first university endowment in the United States to join the
Principles for Responsible Investment (PRI) and the Car-
bon Disclosure Project (CDP).'”” The HMC has dedicated
a web page to their sustainable investments, reporting their
focus on investments based on environmental, social, and
governance (ESG) factors."? The HMC assesses and man-
ages ESG risks, and documents and considers risk before
making a decision on the investment."! The faculty mem-
bers in support of divestment responded by saying that the
PRI and CDP are “utterly ineffective.”"'? These voluntary
measures are not as effective in mitigating climate change
as mandatory legal standards or full divestment; however,
in lieu of full divestment, these initiatives can be seen
as steps in the right direction toward a more sustainable
future within businesses. If the intent behind the initia-
tive is purely for public relations reasons, however, it would
be deemed to be merely “greenwashing.”'"> A sustainable
business model “should not be a discretionary preference,
to follow only if corporate leaders perceive an economic
benefit.”"* What is necessary is the acceptance of an ethi-
cal responsibility to do what is right and act for environ-
mental and social well-being, regardless of financial gain.'”

Il. Corporate Social Responsibility and
Responsible Investment

Divestment of fossil fuels is promoting climate justice by
bringing awareness to the moral obligation of corporations,
wealth owners, and investors, and to the duty to protect
the interest of society, future generations, and the environ-
ment. The campaign creates stigma and advocates for more
socially responsible investment practices. Divestment of
fossil fuels is the “people demanding institutions and cor-
porations to adopt comprehensive sustainable investment
policies that eliminate the environmental and social injus-
tices that the fossil fuel industry is creating.”"'® Climate jus-
tice will be achieved not just by divesting from fossil fuels,
but also by businesses incorporating sustainable policies,
practices, and standards into everyday business activities.
Since divestment is the opposite of investment, sustainable
and socially responsible investments are also needed to pro-
mote climate justice.
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Principles for Responsible Investment (Apr. 7, 2014), http://news.harvard.
edu/gazette/story/2014/04/harvard-to-sign-on-to-united-nations-support-
ed-principles-for-responsible-investment/.

110. Harvard Management Co., Investing for the Long-Term: Integrating ESG
Factors, htp://www.hme harvard.edu/investment-management/sustainable_
investment.html (last visited Aug. 21, 2016).
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112. The Divestment Debate, HARv. MaG., July-Aug. 2014, http://harvardmaga-
zine.com/2014/07/the-divestment-debate.

113. Thomas P. Lyon & John W. Maxwell, Greenwash: Corporate Environmental
Disclosure Under Threat of Audit, 20 ]. Econ. MGmT. STRATEGY 3, 4 (2011)
(defining greenwashing as “the selective disclosure of positive information
about a company’s environmental or social performance, while withholding
negative information on these dimensions”).
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Achieving a sustainable future does not occur in a vac-
uum, however. Although often the primary source of envi-
ronmental pollution, business must be part of the long-term
solution."” Compared to government, business has greater
capital, research, development capacity, and influence in
the market to push towards sustainable development and
climate justice.™ The United Nations acknowledged the
significant role of business in mitigating and adapting to
climate change."” Caring for Climate is a joint initiative
convened by the United Nations Global Compact, the
United Nations Environment Programme (UNEP), and
UNFCCC and recognizes that “only through a critical
mass of engaged companies can the private sector be an
effective part of the climate solution.”*?° The initiative calls
on all companies to commit to corporate responsibility
policies on climate action."!

Since the Earth Summit in 1992, the field of CSR has
evolved to become part of mainstream thinking in cor-
porate compliance with environmental and human rights
principles.’”? CSR is premised on the idea that businesses
have a responsibility to society and all its stakeholders, not
just to their shareholders or their bottom line profits.'*
‘The World Business Council for Sustainable Development
defines CSR as “the continuing commitment by business to
behave ethically and contribute to economic development
while improving the quality of life of the workforce and
their families as well as of the local community and soci-
ety at large.”** CSR encompasses the sustainability agenda
by thinking in terms of the “triple bottom line,” focusing
on economic prosperity, environmental quality, and social
justice.'” John Elkington wrote, “[tJo refuse the challenge
implied by the triple bottom line is to risk extinction.”*
‘This shift in thinking for business priorities stems from a
reshaping of society’s expectations.'”

The severe financial crisis and climate change risks
have underscored the need for businesses to incorporate
ESG factors into their financial statements, policies, and
disclosures.'”® Businesses feel pressure from all stake-
holders, customers, investors, financial institutions, and
shareholders.'?® Lenders and investors, of course, want the
best return on their investments with the least amount of
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Economy 105 (2013).
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risk."?* Moreover, investors today understand that financial
success and good corporate citizenship are connected.'!

Therefore, investing in fossil fuels is a risky business
not only because of the financial risks, but also because
of the environmental and social risks. Al Gore made a
comparison of the risks of investing in fossil fuels to the
meltdown in the market for subprime mortgages: “The
assumption that you can safely invest in assets that come
from business models that assume carbon is free is an
assumption that is about to go splat. Many companies
have lots of assets in your portfolios that are chock full of
‘subprime’ carbon assets.”'??

ESG issues have a material impact on those risks and
fulfill fiduciary duties.”® These ESG practices and con-
siderations are evident across the spectrum of business
entities including financial institutions, institutional
investors, individual investors, corporations engaging in
CSR practices, and consumers. CSR and ESG perfor-
mance, monitoring, and improvement provide the greater
transparency that all sectors are demanding.** After the
financial crisis and the looming threat of climate change,
consumers, investors, stakeholders, and suppliers are
demanding greater transparency.' This pressure caused
an increase in CSR reporting to publicize companies’

ESG data.'*®

A.  Corporate Social Responsibility Reporting
and Disclosures

It is becoming the norm in corporate practice to submit
sustainability reports or CSR reports using at least one
voluntary initiative."”” CSR disclosure focuses on the par-
adigm of sustainability reporting, with the information
reported being relative to the triple bottom line of social,
environmental, and economic impacts of a corporation’s
activities."”® Executives are now considering the environ-
mental issues, such as climate change, to be among the
most important issues affecting business.””” The Gover-
nance and Accountability Institute reported that in 2015,
75% of the Standard & Poor’s 500 Index produced sus-
tainability reports, an increase from 20% in 2011.14°
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There are many voluntary initiatives and providers of
CSR reporting, but the major providers offering sustain-
ability reporting include: the Global Reporting Initiative
(GRI) (GRI’s Sustainability Reporting Standards), the
Organisation for Economic Co-operation and Develop-
ment (OECD) (OECD Guidelines for Multinational
Enterprises), the United Nations Global Compact (the
Communication on Progress), the International Organi-
zation for Standardization (ISO) (ISO 26000, Interna-
tional Standard for social responsibility), and the Carbon
Disclosure Project.”! The GRI is the best example of the
CSR reporting trends."* It was launched in 1997 by the
Coalition for Environmentally Responsible Economies
(CERES)" and it included the participation of organiza-
tions such as CEP, UNEP, and the World Business Coun-
cil for Sustainable Development.'** The GRI’s mission is
“to elevate the comparability and credibility of sustain-
ability reporting practices worldwide.”"* Currently, 92%
of the 250 largest corporations in the world report on their
sustainability performance utilizing the GRIL.'¢ The GRI’s
goal is to make sustainability reporting as commonplace as
financial reporting.'"

True sustainability reporting allows for greater trans-
parency into corporate practices that either achieve CSR
or impede its achievement. Sustainability reporting is
valuable because it ensures that the organizations report-
ing consider their impacts on environmental and social
issues and allows them to be transparent about the risks
and opportunities that they encounter.'® A trusting rela-
tionship amongst stakeholders is necessary to receive
good support.'”’ Transparency builds and maintains trust
and credibility in businesses because it shows honesty,
openness, and self-criticism.” CSR reporting on ESG
issues promotes better decisionmaking because it informs
the decisions of investors, consumers, local communities,

rep.html), http://blogs.wsj.com/cfo/2015/11/12/investors-want-more-from-
sustainability-reporting-says-former-sec-head/.
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voluntarily commit to reporting on corporate environmental activities. /2.
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148. GRI, Abour Sustainability Reporting, https://www.globalreporting.org/in-
formation/sustainability-reporting/Pages/default.aspx (last visited Aug. 21,
2016).
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and civil society.”® Reporting in a transparent manner is
an essential part of committing to sustainability.”
Businesses need to make sure that they report the good,
the bad, and the ugly of their companies. Voluntary self-
reporting can tempt companies to only reveal the great-
est achievements and omit negative information.”* This
type of reporting is seen as greenwashing and is only con-
cerned with image and not with accurate reporting.’ This
practice causes distrust in stakeholders because they fear
a cover-up and, therefore, are unable to be fully informed
of the risks and benefits of the company.”® To avoid creat-
ing suspicion, companies should report achievements and
weaknesses and identify the steps to fix the problems.””

B. International Voluntary ESG and CSR Initiatives

The growing public awareness of environmental per-
formance is driving companies to adopt voluntary or
self-imposed standards, guidelines, and codes.”® Those
supporting ESG and CSR considerations in any sector
must rely on international voluntary corporate standards
because transnational corporate activities are minimally
governed by international law.”” These voluntary stan-
dards or initiatives usually do not have any verification
methods or enforcement measures.'®® The only enforce-
ment mechanism available is to “name and shame” the
companies that fail to meet these standards.'® These
standards also lack explicit performance benchmarks.'?
Some companies become signatories to these third-party
initiatives committing to standards and codes of conducts
to improve their public image.'®® Others view these ini-
tiatives as attempts to prevent more stringent regulations
through preemptive measures by the market.'** Others do
it out of a commitment to true sustainability. Although
there is no substitute for legally binding standards, these
voluntary initiatives signify a change of consciousness, a
change in values, a change in priorities, and a commit-
ment across the globe to create a more sustainable and
just future for our present and future generations in the
face of climate change. The “business as usual” model is
no longer mainstream, it is no longer popular, and the
market has responded.

CSR voluntary corporate codes of conduct are becom-
ing the norm as companies want to convey their core val-
ues and ethical business practices to all stakeholders. This
shift in thinking to employ CSR has caused an increase in
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pact.org/participation/report (last visited Aug. 21, 2016).
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the majority of corporations dedicated to addressing larger
social problems.'” The United Nations Global Compact
is the world’s largest voluntary corporate sustainability
initiative.'®® More than 8,000 companies and 4,000 non-
businesses have become signatories to the compact.'”” The
mission of the compact is for businesses to be responsible by
aligning their strategies and operations with principles on
human rights, labor, environment, and anti-corruption.'*®
The United Nations Global Compact’s General Assembly
mandate is to “promote responsible business practices and
UN values among the global business community and the
UN System.”'®”

The 10 principles of the United Nations Global
Compact are derived from the Universal Declaration of
Human Rights, the International Labour Organization’s
Declaration on Fundamental Principles and Rights at
Work, the Rio Declaration on Environment and Develop-
ment, and the United Nations Convention Against Cor-
ruption.'”® The Compact principles have been endorsed
by the Human Rights Council, which has confirmed the
interconnectedness between climate change and human
rights.””! The Global Compact institutes these principles
as the core values to be shared among businesses, trade
unions, and civil society."”> The United Nations Guiding
Principles on Human Rights have been incorporated into
the Compact commitments for the past four years."”” The
Compact requires businesses to make a policy commit-
ment to respect human rights and take proactive steps
to prevent violations and remediate any adverse human
rights impacts.'”*

Commitments to the Compact also include tak-
ing action to advance societal goals, such as the United
Nations Sustainable Development Goals 2030."”° Through
the Global Compact, businesses have played an important
role in the process of shaping the Sustainable Develop-
ment Goals and helping companies implement them."”®

The efforts through partnerships created by the Compact
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include the Post-2015 Business Engagement Architecture,
Rio+20 Corporate Sustainability Forum, Global Compact
Local Networks, SDG Industry Matrix, Caring for Cli-
mate, and Global Compact LEAD."””

C.  Opportunities for Responsible Investment

While CSR reporting has been on the rise within corpo-
rations, investors have been able to use this information
to determine in which sectors of the stock market they
want to invest. Socially responsible investing (SRI) is “an
investment discipline that considers environmental, social,
and governance (ESG) criteria to generate long-term com-
petitive financial returns and positive societal impact.”"”
The motivations for SRI investing include personal goals,
institutional missions, and the demands of clients and
stakeholders.””” Investors also are seeking strong financial
performance in their investments to contribute to advance-
ment in ESG practices.’® SRI allows investors to match
financial investments with ethical and moral values.'™
These SRI investments focus on considering ESG crite-
ria.!® SRI investments were more than $6.57 trillion in
2014, a 76% increase compared to 2012 figures.'®

The SRI practice used to focus on weeding out compa-
nies from specific industries that investors did not want to
support, such as natural resource extraction and nuclear
energy.'® This approach is a negative screen; positive
screens focus on promoting positive change and reward-
ing good behavior by investing in companies that promote
positive social and environmental impacts."® This section
discusses three important SRI opportunities to promote
climate justice.

I.  United Nations Principles for
Responsible Investment

The United Nations Principles for Responsible Investment
(PRI) is a voluntary set of guidelines for investors that seek
to combine financial return with a moral and ethical obli-
gation by giving consideration to the ESG issues of compa-
nies in which parties choose to invest.'® Ethical values are
the essence of climate justice and instilling these principles
into investment decisions allows for greater protection of
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the rights of vulnerable communities. The goal was to incor-
porate “ESG issues into mainstream investment decision-
making and ownership practices.””®” This momentum is
driven by recognizing that ESG factors play a material role
in determining risk and return within the financial com-
munity."®® Investors understand that part of their fiduciary
duty is incorporating ESG factors and that beneficiaries are
demanding more transparency.’® Responsible investment
is also grounded in the fact that companies could face seri-
ous reputational risk by destroying value on environmental
(climate change and pollution), social (employee diversity
and working conditions), and economic issues (aggressive
tax strategies).””® The PRI has nearly 1,500 signatories that
represent $60 trillion from more than 50 countries.””!

2. Shareholder Resolutions

An important aspect of SRI is shareholder advocacy.
Through shareholder resolutions, investors are given the
opportunity to file resolutions to raise ESG issues."”” These
resolutions involve human rights, working conditions, and
climate change issues.'”” In 2007, only 43 climate share-
holder resolutions were filed with U.S. companies.””* That
number increased in 2009, with 68 shareholder proposals
on climate change."”” In the 2015 proxy season, a record-
breaking 433 social and environmental shareholder resolu-
tions were filed with climate change as one of the leading
drivers of the uptick in activity."”® By filing shareholder
resolutions, active shareholders are able to bring important
issues to the attention of company management."”” Filing
these resolutions gains media attention and educates the
public.””® The mere process of filing resolutions prompts
productive discussions and agreements, and the receipt of
the shareholders’ majority vote further pressures action by
the corporation’s management.'”

Recently, an Exxon climate justice shareholder resolu-
tion, “Acknowledge Moral Imperative to Limit Global
Warming to 2° Celsius,” was filed.?° It stated that the poor
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and most vulnerable are the first to suffer, while future
generations, holding no responsibility, will live with greater
impacts of global warming.**" Shareholders called on the
board of directors to act by adopting a policy acknowl-
edging the imperative to limit global average tempera-
ture increases to 2°C above pre-industrial levels.””* Exxon
challenged the proposal as “vague” to exclude the climate
justice proposal from this year’s proxy ballot so that the
shareholders would not be allowed to vote, fearing a major-
ity in favor of the resolution.””® The SEC reviewed the
resolution and denied Exxon’s challenge.?** This outcome
is a significant victory, as shareholders will have the oppor-
tunity to vote on Exxon’s moral responsibilities regarding
climate change.?” These moral and ESG considerations are
continuing to take center stage in the investment decision-
making process in seeking to promote climate justice.

3. Equator Principles ESG Guidelines for
Financial Institutions

This framework sets out minimum standards for institu-
tions to implement to ensure due diligence in determin-
ing, assessing, and managing environmental and social
risks when determining whether to finance projects.?*
Financing of the project is conditioned on complying with
the Equator Principles (EP). If companies will not or are
unable to comply with the EP, then no project finance or
project-related corporate loans will be provided.*”” Borrow-
ers must categorize and fully disclose environmental and
social risks and provide a mitigation plan to manage the
risks to obtain loans from these Equator Principles Finan-
cial Institutions (EPFIs).28

Currently, 83 EPFIs*” in 36 countries have adopted the
EP.*° This number of institutions covers more than 70% of
international project finance debt in emerging markets.*"
The EPs incorporate principles of climate justice by includ-
ing comprehensive standards for indigenous peoples and
consultation with locally affected communities within the
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project.”’* Borrowers must also disclose to affected com-
munities “a mechanism for addressing grievances, and
third-party verified review, monitoring, and annual pub-
lic reporting.”*'® Studies show that after the financial crisis
of 2008, only four of the largest financial institutions—
Bank of America, Wells Fargo, JP Morgan Chase, and
Citibank—survived and they were all signatories to the
EPs.?"* This outcome is further proof that incorporating
ESG principles into lending practices helps manage and
identify risks and opportunities.

Conclusion

The impacts of climate change are the biggest threat of
our time, imperiling both natural resources and human
rights. This connection between climate change and
human rights has significantly impacted decisionmaking
in financial markets from divesting to investing. Com-
panies, consumers, and investors are prioritizing ESG
considerations and responsible business practices. The
detrimental impacts of climate change have prompted the
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recognition that there is an ethical and moral obligation
to invest responsibly by choosing to divest from morally
reprehensible activities such as fossil fuel extraction.

These actions promote climate justice via the financial
investment markets. Investors are recognizing not only the
financial incentives of considering ESG factors, but most
importantly the ethical need to invest in sustainable and
socially responsible companies to protect the needs of pres-
ent and future generations. Investors now understand and
recognize climate change risks and social injustices and do
not want to invest in or support companies that are not
concerned with their moral duty to be good citizens of the
world. The businesses that survive are the ones that have a
genuine interest in caring about the people and the planet
while also making a profit.

Divesting from fossil fuels and SRI reduces GHG emis-
sions, helps eradicate poverty, promotes sustainability, and
protects future generations. Although the actions under-
taken are voluntary in nature, they represent an important
shift in thinking necessary for a sustainable future. There-
fore, these actions promote the goal of climate justice for
the most vulnerable communities of the world.





