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[. INTRODUCTION

vast array of consumer products, including dia-
monds, timber, coffee, and rugs, have been linked to
nvironmental and social harm around the world.
Diamonds, for example, have financed global terrorist oper-
atives such as Al Qaeda,' and have perpetuated armed con-
flict and civil wars that have caused the death of more than
three million people and driven more than six million people
from their homes.> The diamond-fueled civil war in Sierra
Leone, in which a rebel insurgency group forcibly conscript-
ed over 12,000 children, hacked off the limbs of over 20,000
people, and committed abductions, rapes, and murders
against civilians,’ illustrated for the world the gruesome real-
ities surrounding conflict diamonds. Similarly, timber sales
have helped to sustain oppressive dictatorships, civil wars,
and human rights violations in countries such as Cambodia,
Liberia, and Sierra Leone. Coffee production in Latin
America has involved the vast clearing of tree cover, eliminat-
ing crucial wildlife habitat. Hand-woven rugs from India
and Pakistan have been produced using child labor. These
examples, and countless others, have illustrated the linkages
between consumer products and global humanitarian and
ecological crises and have raised serious ethical issues for con-
sumers, industries, and civil society.

National and international law, to the extent that it
exists, has not succeeded in eliminating many of these harm-
ful impacts. Certification has therefore emerged as a new
tool that attempts to harness market forces to promote envi-
ronmental protection, fair labor and fair trade practices,
human rights, and conflict-resolution. By identifying raw
materials extracted, firms operating, or products produced in
an environmentally or socially sustainable way, certification
allows consumers to “vote” with their wallets by selecting cer-
tified goods and services over other, less-desirable alterna-
tives, thus providing incentives for industry to produce these
goods and services. Certification systems have emerged in a
wide spectrum of industries, including chemicals, coffee,
timber, mining, petroleum, fisheries, transportation, apparel,
footwear, rugs, and toys, among others.

This research report looks at some of these certification
systems, and explores how certification can be used to pro-

‘ Douglas Farah, Report Says Africans Harbored Al Qaeda: Terror Assets Hidden in Gem-Buying
Spree, WASH. PosT, Dec. 29, 2002, at Al; Douglas Farah, Al Qaeda Cash Tied to Diamond
Trade: Sale of Gems From Sierra Leone Rebels Raised Millions, Sources Say, WAsH. PosT, Nov. 2,
2001, at Al. See also, Amboka Wameyo, An End to Conflict Diamonds? (Feb. 2002),
http://www.actionaid.org/resources/pdfs/endconflict/doc (last visited Dec. 20, 2001).

2 Clean Diamonds Trade Act, HR. 2722, 107th Cong, §2(1) (2001).

3Tracey Michelle Price, The Kimberley Process: Conflict Diamonds, WTO Obligations, and the
Universdlity Debate, 12 MINN. J. GLOBAL TRADE |, 4 (2003).

mote not only environmental and social sustainability, but
also “good governance” goals that advance transparent,
democratic processes, reduce corruption, and promote peace.
Some emerging systems aim to end armed conflict and pro-
mote governance directly, such as the international certifica-
tion system for “conflict diamonds” under the Kimberley
Process, which seeks to sever the funding sources for rebel
groups engaged in armed conflict in various African coun-
tries. There have been similar calls to develop systems to cer-
tify “conflict timber” based on this conflict diamond model.
More often, however, the governance benefits are indirect by-
products of the certification system. In other words, certifi-
cation systems designed to promote environmental and
social sustainability can also increase transparency, account-
ability, public participation in decision-making, legal use of
natural resources, and investment in economic and human
development.

This research report will first provide some general back-
ground information and conceptual tools to frame the dis-
cussion. Part A outlines the key components of a certifica-
tion system, while part B summarizes some of the primary
benefits and limitations of certification as compared to other
types of legal and regulatory tools. Section II moves from the
general into the more specific, providing examples and
descriptions of some certification systems designed to pro-
mote three different types of policy goals: environmental
protection and sustainability, peace and conflict-resolution,
and fair trade and fair labor practices. Section III discusses
the potential for some certification systems to promote good
governance, including peace and stability, legal use of natural
resources, public participation and transparency, and invest-
ment in economic and human development. Finally, Section
IV provides observations and recommendations for how cer-
tification can be most effective in achieving its potential,
drawing on the experiences of certification systems highlight-
ed in Section II.

A. COMPONENTS OF CERTIFICATION SYSTEMS

This section provides a brief overview of the various
components of a certification system. While this introduc-
tory framework is largely theoretical, each of the components
will be discussed in the context of more specific and concrete
examples throughout the rest of the report.
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While certification systems vary widely in design and
operation, they generally contain certain key components:
(1) establishment of standards, (2) certification assessment
for compliance with the standards, (3) certification seal or
label, (4) accreditation of the certifier by the certification
body, and (5) compliance monitoring.

Certification is based on agreed-upon standards which
specify the requirements that must be met by the firm or
product in order for it to be certified. These standards can be
generated internally (for example, a voluntary code of con-
duct for a firm or an industry), or by outside parties such as
a trade association, a supplier, a non-governmental organiza-
tion (NGO), a national government, or an international
body. Standards can be “systems-based” or “performance-
based.” Systems-based standards specify the management
systems that must be in place, but do not specify any mini-
mum level of performance or benchmark that must be
achieved.  Accordingly, two systems-certified companies
could in practice achieve very different on-the-ground per-
Conversely, performance standards specify a
benchmark level of on-the-ground performance, but do not
specify how it should be achieved. Because performance
standards provide a measurable benchmark, they are often
used as a basis for product labels.

Certification assessment is the process used to determine
whether the firm or product has in fact met the standards.
Like standard-setting, certification assessment can be carried
out internally or by outside parties. Certification assessment
can have two components: (1) certifying the firm when its
performance meets the standard, and/or (2) certifying the
product by tracking it from the certified source through the
chain of custody, in order to guarantee that it comes from a
certified source. This chain of custody certification usually
requires that products from certified sources be clearly iden-
tified and segregated from non-certified products, and that
procedures be in place to control the identification and seg-
regation of these products. Not all certification systems offer
chain of custody certification.

Following certification assessment, a certification seal or
label is often attached to the firm or product so that con-
sumers can readily identify it as being certified. The seal does
not necessarily mean that a product was independently cer-
tified—rather, the seal is often a self-declared claim that is
made without an independent third-party certifier, or in
some cases even prior to the existence of widely accepted
standards.

Most often, however, the scale and the effectiveness of a
certification system will require that outside parties conduct
these assessments. Accreditation is a mechanism for the cer-
tification body to “certify the certifiers.” Through accredita-
tion, the certification body can ensure that organizations
that undertake certification (the “certifiers”) are competent
to do so.

formance.

Finally, certification systems require periodic monitoring
of certified entities and products to ensure their compliance
with the certification standards over time, as well as monitor-
ing and oversight of the accredited certifying organizations
to ensure that they are correctly interpreting and applying
the standards. Monitoring may also be coupled with a
reporting function, which may or may not be made public.

B. BENEFITS AND LIMITATIONS
OF CERTIFICATION

Certification’s key benefit lies in its ability to harness
consumer purchasing power to promote environmental and
social sustainability. Certification does so by allowing con-
sumers to identify and select sustainable goods and services
over less-desirable alternatives, thus creating economic
incentives for sustainability. Using market power to promote
environmental and social sustainability is particularly impor-
tant where legal or regulatory approaches are non-existent,
ineffective, or impossible to enforce in practice. Moreover,
even where governmental legal and regulatory frameworks
exist and function, certification can provide a more protec-
tive framework than is legally required, by setting standards
that are higher than or not covered by government standards.
Coupled with product labeling and consumer education,
certification can create niche markets for certified goods,
often entailing higher prices (“premiums”) that industries
will seek to access by meeting higher standards for environ-
mental and social sustainability.” Industry may also seek cer-
tification as a “social license” to operate, thus improving or
protecting its corporate reputation, and minimizing its risk
of conflicts with local communities or consumer boycotts of
its products.

Certification also provides a mechanism for consumers
to ensure that multinational corporations respect fundamen-
tal environmental and human rights when operating beyond
national borders. This is of particular relevance in the age of
globalization and free trade, where consumers are concerned
about the conduct of multinational companies operating in
countries with lax environmental and human rights protec-
tions. Currently, there are few “long-arm” jurisdictional
statutes that can reach the conduct of U.S. companies
abroad. Although the U.S. has exerted long-arm jurisdiction
extraterritorially over certain corporate conduct, such as over
anti-competitive behavior,’” there is currently no long-arm
statute that specifically requires U.S. companies to comply

4 For example, research has shown a price premium of 5-10% for the first year's production
of certified timbers in Switzerland. See World Wide Fund for Nature, Certification: A Future
for World's Forests |3 (2000), http://www.agriforac.uk/whatsnew/detail/2032367.html (last vis-
ited Jan. 27, 2003). Other examples include a premium of 4-12% on softwoods in the
European market, a premium of 100% on certified teak paid to Malaysian exporters, and a
premium of 30% on FSC-certified lumber offered by a manufacturer in Canada. See Michael
E. Conroy, Can Advocacy-Led Certification Systems Transform Global Corporate Practices?
Evidence and Some Theory 7 (2001), http://www.env.duke.edu/solutions/colloquia-7th-
papers.html (last visited Jan. 27, 2003).

5 Sherman Act, 15 US.C. §§1-7 (1890).



with U.S. environmental or human rights laws when operat-
ing abroad.® Certification can provide a way for concerned
consumers to reach the conduct of multinational companies,
even in the absence of long-arm regulations.

Certification can be more discriminating than industry-
wide consumer boycotts, which have also been used by con-
sumers to address misconduct by companies operating out-
side national borders. Consumer boycotts often target entire
sectors or industries (e.g., tropical hardwoods or diamonds),
and thus harm resource-based economies, firms, and individ-
uals dependent on these industries—even those that are not
engaging in harmful practices. Certification can help protect
the legitimate firms in the industry, allowing consumers to
boycott the truly harmful products but also allowing the
non-harmful ones through. By doing so, consumers can help
to promote, in an efficient and effective manner, adherence
to existing and emerging international law.

However, certification also has potential shortcomings
when compared with traditional legal and regulatory
approaches. First, certification cannot compel compliance
with environmental and social sustainability standards.
Although some firms may opt to comply in order to protect
their corporate reputation, avoid the risk of consumer boy-
cotts, or gain market access or price premiums for their prod-
uct, these incentives may be insufficient for other firms, par-
ticularly where the cost of certification is high. Legal and reg-
ulatory approaches can provide more effective “sticks” to gov-
ern industry behavior by applying strong and enforceable
sanctions for non-compliance. However, although legal and
regulatory approaches can provide stricter sanctions, this
does not mean that they in fact do. Often, certification is
proposed where government sanctions do not exist or are not
enforced. Moreover, certification does not prevent govern-
ments from adopting stricter standards, and often paves the
way for such government regulation.

A related limitation is that the proliferation of certifica-
tion systems initiated by various industries suggests that cer-
tification systems are often enacted to co-opt or pre-empt the
development of stricter government regulation or interna-
tional labor and environmental laws directed at multination-

6 Us. companies operating abroad could, however, be subject to suit under the Alien Tort
Claims Act (28 US.C §1350 (1789)) for violations of a treaty or “the law of nations,” includ-
ing gross and systematic violations of fundamental human rights. See, e.g, Wiwa v. Royal

Dutch Petroleum Co., 226 F.3d 88 (2”d Cir. 2000), cert denied 121 S.Ct. 1402 (2001), 2002
US. Dist. LEXIS 3293 (S.D. NY, Feb. 22, 2002). Also, U.S. companies are prohibited from
making corrupt payments to foreign government officials for the purposes of obtaining or
keeping business under the Foreign Corrupt Practices Act of 1977 (“FCPA"), I5 US.C. §§
78dd-1, et seq.
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al companies or international trade. For example, faced with
the possibility of boycotts, the diamond industry was among
the first to clamor for a diamond certification system to weed
out “conflict diamonds,” fearing a huge loss of profits if dia-
monds became tainted in consumers’ minds. The industry
jumped to initiate certification systems that would purport-
edly guarantee that its stones originated from conflict-free
countries.” Experts pointed out that these industry certifica-
tion systems were insufficient to determine the origin of the
stones, and thus misleading.® At the same time, De Beers and
other diamond industry giants hired lobbyists and lawyers to
fight a Congressional bill to enact a more effective certifica-
tion system,” which industry viewed as being too disruptive,
and worked to craft a competing bill that would have exclud-
ed diamond jewelry from certification restrictions. This
suggests that the diamond industry’s initiative to enact a cer-
tification system was largely driven by its interest in reassur-
ing its customers, while, at the same time, preventing strict
government regulation. Similarly, there is some suggestion
that the World Travel and Tourism Council may have creat-
ed the industry-run “Green Globe” certification program in
order to stave off outside regulation of ecotourism."

Although some industry-initiated certification systems
may be motivated by an intent to avoid government regula-
tion, in some cases certification has led to the development
of government regulations. For example, a proliferation of
organic food certification systems by the organic food indus-
try and NGOs in the United States served as a precursor to
comprehensive national government certification of organic
products.’

Other criticisms levied against certification are associat-
ed with the design and operation of the certification systems
themselves: unclear and misleading standards, “greenwash-
ing,” risks of corruption, lack of transparency, and ineffec-
tiveness. There are, however, ways to safeguard against some
of the problems associated with certification systems, which
are discussed in Section IV of this report.

7 For example, the diamond industry giant, De Beers, was issuing such guarantees. See
http://www.diamonddesign.com/newsletter/2000/ | | /conflicthtml (last visited Dec. 20, 2002),
Lynne Duke, Diamond Trade’s Tragic Flaw, WasH. PosT, April 29,2001 at HOI.

8 See Duke, supra n. 7.

9 Clean Diamond Trade Act, HR 2722 IH, 107th Cong. (2001).

10 See Duke, supra n. 7.

A recent study by the Institute for Policy Studies observed that, “While talking the talk
of environmental responsibility, the WTTC, which represents many of the world's largest
tourism corporations, promotes only self-monitoring, and vigorously opposes any govern-
mental or international regulations.” Institute for Policy Studies, Protecting Paradise:
Certification Programs for Sustainable Tourism and Ecotourism 19 (2002), http://www.ips-
dc.org/ecotourism/protectingparadise/standardsforparadise.PDF (last visited Dec. 15, 2002).

12 See The National Organic Program Background and History,
http://www.ams.usda.gov/nop/Consumers/background.html (last visited Dec. 15, 2002).
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Il POLICY GOALS UNDERLYING CERTIFICATION SYSTEMS

ertification systems have been proposed to address a

wide range of problems. This section provides a brief

overview of some of the current certification systems
used to promote three selected policy goals: (1) environmen-
tal protection and sustainability, (2) peace and conflict reso-
lution, and (3) fair labor and fair trade practices. While there
are hundreds of existing certification systems in each of these
categories, this section is not intended to provide an exhaus-
tive overview of all such systems. Rather, it highlights a few
of the different types of systems in each category to illustrate
their similarities and variations across different sectors, and
for purposes of discussion throughout the report.

A. CERTIFICATION TO PROMOTE
ENVIRONMENTAL SUSTAINABILITY

Consumer concern over environmental degradation has
given rise to a wide variety of certification systems designed
to allow consumers to identify and select products produced
and services delivered in an environmentally sustainable
manner. These certification systems have emerged in a range
of industries, including forestry, fisheries, chemicals, tourism,
organic food, and coffee, as well as in the area of environ-
mental management. One example from each of these
industries is highlighted below.

1. FOREST STEWARDSHIP COUNCIL

The Forest Stewardship Council (FSC), formed in 1993,
grew out of concerns over the environmental impacts of
deforestation, clear-cutting, and loss of biodiversity.
Concerned consumers, wary of claims by the timber indus-
try and government about their sustainable forest manage-
ment practices, found it difficult to identify which forestry
operations were in fact operating in an ecologically sustain-
able manner. The FSC was created to provide consumers
with a rigorous, independent system for identifying timber
products from ecologically, socially, and economically well-
managed forestry operations. Unlike claims by the timber
industry and government, which were based largely on self-
assessment and self-promotion, the FSC certification system
is based on independent third-party verification. The FSC,
through its accredited certifiers, certifies forestry operations
in over 40 countries worldwide™ and is considered one of the
most successful certification systems in terms of transforming

I3 Andy Rowell, Sleeping with the Enemy, BBC WILDLIFE MAGAZINE, Aug, 2001, httpi//andyrow-
ell.com/articles/sleeping_with_the_enemy/html (last visited Dec 15, 2002)

industry, generating market demand, and instituting broad
stakeholder participation.

The FSC’s mission is to support “environmentally-
appropriate, socially beneficial, and economically viable”
management of the world’s forests. To this end, the FSC has
developed broad Principles and Criteria covering a range of
forest management issues, including compliance with
national laws, land tenure, indigenous people’s rights, com-
munity relations and workers rights, and environmental
impact." Based on the FSC Principles and Criteria, as well as
on FSC guidance, national or regional stakeholder groups
develop specific, measurable, and auditable standards for cer-
tification applicable to their specific context. The FSC
requires consultation with indigenous groups in developing
national or regional standards. A national or regional FSC
working group can be formed to facilitate the process of
developing standards. Each FSC working group is structured
as a multi-stakeholder organization, with three chambers
(environmental, social, and economic) that each has an equal
one-third of the vote in standard-setting.”

The standards developed are primarily performance-
based,' although they also contain some systems require-
ments, such as a management plan. Forestry operations are
FSC-certified if they meet these benchmarks. Certification
may be granted where minor improvements are required to
meet the standard, but not where there are major failings.

In addition to certifying forestry operations, the FSC
also certifies timber by tracking it through the manufactur-
ing and distribution process. This is referred to as certifying
“chain of custody.” FSC chain of custody certification
requires measures such as the separation of certified and non-
certified timber as they pass along the supply chain to ensure
that timber bearing the FSC logo actually came from FSC-
certified forests. Thus, consumers purchasing FSC-certified
timber or timber products are assured that they were harvest-
ed and processed according to FSC standards.

The FSC does not certify forest products itself. Rather,
the FSC accredits certification organizations to conduct cer-
tification assessments and monitor compliance. A certifica-
tion organization can apply to FSC for accreditation to pro-
vide forest certification, chain of custody certification, or

14 See FSC Principles and Criteria, included in The Rainforest Foundation, Trading in
Credibility: The Myth and Redlity of the Forest Stewardship Council, Annex | (2000),
http://www.rainforestfoundationuk.org/FSC (last visited Dec. 15, 2002).

15 1d.at 31,

16 The FSC's performance-based standards include, for example, requirements that forestry
operations provide safeguards to protect rare, threatened, and endangered species; maintain
ecological function; control the use of exotic species; and implement erosion control mea-
sures. See Principle 6, FSC Principles and Criteria, supra n. 14.
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both. The FSC maintains oversight of FSC-accredited orga-
nizations to ensure that certification decisions are consistent
with the FSC’s Principles and Criteria."”

Currently, over 60 million acres of forests are FSC-certi-
fied, representing approximately 5 percent of the world’s
working forests." By 2000, the demand for FSC-certified
timber far outstripped supply, and leading retail chains such
as Home Depot and Lowe’s were buying FSC-certified lum-
ber. Both Home Depot and Lowe’s give preference to FSC-
certified wood over wood certified by other certification sys-
tems, and have promised to phase-out other wood over
time.” This wood is often sold at a premium.”

The popularity and marketability of FSC-certified tim-
ber has led other forestry certification systems, such as the
American Forest and Paper Association’s (AFPA) Sustainable
Forestry Initiative (SFI),” to adopt stricter standards. SFI was
originally created by industry as a way to guard against the
risk of consumer boycotts, while avoiding the FSC’s strict
performance-based standards and independent third-party
verification. At first, SFI standards consisted only of broad
forest conservation objectives, granting firms tremendous
freedom to set their own management specifications.
Moreover, SFI required only self-assessment, self-monitoring,
and self-reporting to the AFPA, thus minimizing account-
ability to the public or consumers. However, due to pressure
from big retailers such as Home Depot and Lowe’s, SFI
recently has adopted more stringent standards and initiated a
voluntary third-party verification process.*

2. MARINE STEWARDSHIP COUNCIL

The Marine Stewardship Council (MSC) was created in
1997 by the Worldwide Fund for Nature (WWF) and
Unilever, a multinational food company, to develop a certifi-
cation system for sustainable fishery operations modeled on
the FSC. Like the FSC, the MSC developed Principles and
Criteria for sustainable fisheries management, including
health of the population of target species, maintenance of
ecological functions and structure of the fishery, and compli-
ance with applicable laws and regulations.” These “Principles
and Criteria” were developed with multi-stakeholder consul-

17 See FSC Accreditation Programme Manual, Part | (1998),
http//www.fscoax.org/principal.htm (last visited Jan. 23, 2003).

18 Conroy, supra n. 4, at 6

19 Not All Wood is Good, www.mainenvironment.org/WoodProducts/fcsmeridian.htm (last
visited Jan. 17,2003) (quoting Carl Zichella, Regional Staff Director of the Sierra Club). See
also Lowe’s Environmental Policy (Dec. 5, 2000), http://lowes.com/ikn?action=home (last visited
Jan. 22,2003) (indicating that FSC certification will be given preference over other certifica-
tion systems). A Home Depot customer service representative also confirmed that they
are in the process of phasing out non-FSC wood. Conversation with Joe B. at Home Depot,
Jan. 17,2003.

20 Conversation with Lowe’s spokesperson, Jan. 17,2003 (indicating that, for example, a 12’
x 6’ piece of non-certified lumber sells for $9, while a similarly-sized piece of FSC-certified
lumber would sell for $16).

21 see http://www.aboutsfi.org/core.asp (last visited Jan. 23,2003)

22 See Gereffi et al,, The NGO-Industrial Complex, FOREIGN PoLICY, available at http://www.for-
eignpolicy.com/issue_julyaug_200|/gereffihtml (last visited Jan. 17, 2003).

23 See MSC website, http:/Awww.msc.org (last visited Jan. 17, 2003).

tation. Unlike the FSC, however, the MSC’s Principles and
Criteria constitute the actual global standards by which per-
formance is assessed; there is no equivalent of the FSC’s pro-
cedures for national or regional standard-setting working
groups. Any fishery operation in the world may request to be
evaluated for certification on the basis of these standards.
Like the FSC, the MSC accredits independent teams of cer-
tifiers to conduct certification assessments and monitoring.
Seven fishery operations have been certified to date, and at
least seven are currently undergoing certification.*

3. ReEsPoONSIBLE CARE

Unlike the FSC and MSC, both involving independent
third-party  certification, the industry’s
“Responsible Care” represents a second-party certification
system. Under this system, a firm works with a second-party
—the American Chemistry Council (ACC), the industry
trade association—to generate standards and report compli-
ance. The ACC created Responsible Care in 1988, establish-
ing general environmental, health, and safety principles for
participating firms.” Individual member firms determine
what constitutes “full implementation” of the principles for
their own circumstances, measure compliance, and submit
compliance reports to the ACC.** There is no external third-
party verification of these compliance reports, and they are
not made publicly available.” This lack of verifiable stan-
dards, specific sanctions for non-compliance, and transparen-
cy has limited the credibility of Responsible Care. However,
the ACC has recently developed a “hybrid” Responsible
Care/ISO 14001 certification process (termed RC 14001)
that would improve Responsible Care by requiring external
audits.”

chemical

4.1S0 14001

ISO 14001 is an environmental management system
standard developed by the International Organization for
Standardization in 1996.” It provides a classic example of a
systems-based standard, lacking benchmarks against which
performance is assessed. Rather, to meet the ISO 14001 stan-
dard, a firm must have a framework for setting and reviewing

24 Email correspondence with Caroline Woffenden, UK Communications Officer, MSC (Jan.
22,2003) (on file with author).

25 see Responsible Care Practitioners’ Site, http://www.americanchemistry.com (last visited
Jan. 22,2003).

26 See http://www.americanchemistry.com/rc.nsf/unid/Isgs-
4eesac’OpenDocument&ExpandSection=2#_Section2 (last visited Jan. 22, 2003) (indicating
that under the Responsible Care’s Pollution Prevention Code, for example, “Each company
must identify its own reduction priorities and implement a reduction plan to meet compa-
ny/facility-set goals.")

27 see http://www.americanchemistry.com/rc.nsf/unid/lsgs-4eesgrlopendocument (last visited
Jan. 22,2003).

28 See

http://www.americanchemistry.com/rc.nsf/0/4 | 4caef2dbe | f1 26852568 | | 0053eaa5?opendoc-
ument (last visited Jan. 22, 2003).

29 See http://www.iso.ch/iso/en/prods-services/otherpubs/iso | 4000/benefits.pdf (last visited
Jan. 27,2003)



environmental objectives, for assigning responsibility to
achieve those objectives and for regularly measuring progress
towards them.” It must also have appropriate management
structures, employee training, and a system for responding
and correcting problems as they occur.®® Although many
firms voluntarily seek a third-party audit to verify conformi-
ty to the ISO 14001 standard, third-party verification is not
required for certification.”

Industry has shown strong support for the ISO 14001
certification system. Over 40,000 firms in more than 100
countries worldwide have become ISO 14001-certified® in a
diversity of sectors including electronics, pharmaceuticals,
chemicals, automobiles, and transportation. In part, this can
be attributed to competitive advantages of certification, as
increasing numbers of companies require their suppliers to
be ISO-certified.* The widespread industry appeal also like-
ly stems from the lack of performance-based standards for
ISO 14001 certification. A firm is simply required to com-
mit to having certain management systems in place, but not
to any specific outcomes in terms of measurable environmen-
tal impact. Proponents of the ISO system point out that this
is a key strength of ISO: it is not limited to just those with
the capital resources necessary to achieve environmental
benchmarks. Rather, even firms lacking in capital and tech-
nology can adopt ISO’s management standards, which are
intended to lead to more consistent compliance and contin-
ual environmental improvement over time.” However, ISO
14001’s lack of performance-based standards has also led to
criticism of the certification system as providing false proof
of environmental success.*

5. CosTA RicA’s CERTIFICATE FOR SUSTAINABLE TOURISM

Tourism certification programs have sprung up around
the world, certifying tourism professionals, businesses,
attractions, destinations, and services. While some rely on an
ISO 14001 systems-based approach, there are also a number
of performance-based programs. One of the most effective
performance-based programs is Costa Rica’s Certification for
Sustainable Tourism (CST).”

CST currently certifies accommodations, but also plans
to cover tour operators, transportation, and restaurants.
CST’s standards are primarily performance-based, addressing

30 Neil Gunningham & Darren Sinclair; Voluntary Approaches to Environmental Protection,
http://www.naturalresources.org/minerals/docs/oecd/Voluntary%20Approaches%20to%20Env
ironmental%20Protection%20%20Lessons%20from%20the%20Mining?%20and%20Forestry%2
OSectors.pdf (last visited Jan. 27, 2003).

3

32y

33 See The ISO 14001 Speedometer (June 2002), http://www.inem.org/htdocs/iso/speedome-
ter/speedo-06_2002.html (last visited Jan. 21, 2003).

34 See What is 150 14001 and Why Should | Care?,
http://www.enlightenup.org/environment.environmentO | .htm (last visited Jan. 21, 2003).

35 See id,
36 See, e.g, Gunningham & Sinclair, supra n. 30, at 19.
37 See Protecting Paradise, supra n. | |, at 38.
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both environmental sustainability (e.g., emissions, waste
management, protection of flora and fauna, water consump-
tion, and energy consumption) and socio-economic issues
(e.g., direct and indirect economic benefits to local commu-
nity, and contributions to community cultural development
and health). The standards also include some ISO-like sys-
tems-based criteria, such as internal environmental manage-
ment policies.*®

The CST certification board’s membership represents
multiple stakeholders. CST’s five-person technical staff con-
ducts certification assessments based on multiple site visits,
including an initial site visit to explain the process, a formal
assessment that typically lasts four days, and follow-up audits
if necessary to ensure that corrections were made.” It uses a
scaled eco-labeling system, rating a facility on a scale of one
to five, and thus providing ongoing incentive for improve-
ment. Certification assessment results are posted on the web
so that the facility’s strengths and weaknesses are public.®
Surveillance audits are to be conducted every six to 12
months.

There are currently over 60 certified hotels, none of
which has yet received CST’s top rating of “five.” Currently
CST is funded by the Costa Rican government, although it
is intended to become self-supporting.

CST is being considered as a model for other national
and regional programs. In June 2001, six Central American

countries concluded an agreement to develop a single region-
al “Certificate of Sustainable Tourism” based on CST.*

6. USDA OraGaNIc FooD CERTIFICATION

As a response to consumer confusion over the plethora of
“organic” claims on food products, the U.S. government
enacted the Organic Foods Production Act” in 1990 to
establish uniform national standards for the production and
handling of foods labeled as “organic.” The Act authorized a
new United States Department of Agriculture National
Organic Program (NOP) to set national standards for organ-
ically grown food and oversee mandatory certification of
organic production. The Act also established the National
Organic Standards Board (NOSB) to advise the Secretary of
Agriculture in setting the standards for the NOP.

The U.S. federal government established the final stan-
dards for organic food in December 2000.* These standards

38 See id. at 39.
39 See id. at 39-40.

40 See CST website, http://www.turismo-sostenible.co.c/EN/home.shtml (last visited Jan. 22,
2003), for publicly available certification assessments.

41 See id

42 See Protecting Paradise, supra n. | |, at 39-40.

43 Organic Food Production Act, 7 US.C. §§6501 et seq. (1990).

44 National Organic Program, 7 CFR Part 205. The law went into force on April 21,2001,
and compliance by organic food producers and marketers was required as of October 21,
2002. See Alternative Farming Systems Information Center;
http://www.nal.usda.gov/afsic/ofp/ (last visited Jan. 27, 2002).



8 | CERTIFICATION

replaced a jumble of state rules and varying private certifica-
tion standards, providing a national definition of the term
“organic” by detailing the methods, practices, and substances
that can be used in producing and handling organic crops,
livestock, and processed products. The federal standards
establish clear organic labeling criteria and specifically pro-
hibit the use of genetic engineering, antibiotics, ionizing
radiation, and sewage sludge on foods marketed as “organic.”
They also require that products labeled “Made with Organic
Ingredients” contain at least 70 percent organic ingredients.

Under this rule, the USDA accredits state or private
agencies to certify farms or handling operations that produce
organic agricultural products. Only products that originate
from USDA-certified farms or handling operations can be
labeled as “organic.” The statute provides for civil penalties
up to $10,000 for fraudulent labeling. USDA-accredited cer-
tifiers can also suspend or revoke certification. The certifiers
conduct annual on-site inspections of each certified opera-
tion, and may conduct unannounced inspections and residue
tests of organically grown produce at any time.

These new regulations—enacted to promote the organic
farming industry by eliminate consumer confusion over the
varying state and private standards—have engendered some
controversy within the organic farming community. In par-
ticular, some farmers, whose standards for organic produc-
tion exceed that of the USDA's, worry that the national uni-
form standards will compromise their ability to differentiate
their products in the marketplace and therefore eliminate
their competitive edge over other organic producers.”
Others are concerned that the governments standards may
not be stringent enough and that by eliminating competition
among certification systems, the USDA certification system
eliminates market-based incentives for more progressive and
cutting-edge standards for organic farming.*

7. BIRD-FRIENDLY COFFEE

The Smithsonian Migratory Bird Center established the
Bird-Friendly Coffee certification system.” Coffee certified
as “bird-friendly” has been grown on farms in Latin America,
in accordance with a defined set of criteria for shade tree
cover that provides habitat for migratory birds. The stan-
dards prescribe minimum requirements for shade cover, limit
the use of non-native trees, promote a diversity of shade tree
species, encourage the establishment of buffer zones and the
use of natural fences, and discourage the removal of epi-
phytes from shade trees. Over one hundred coffee roasters
and retailers have been certified under this system.?

45 See Associated Press, Some US. Farmers Worry that They May Be Hurt by New Organic
Rules (Jan. 22,2001), http://ipm.osu.edu/trans/o | _222.htm (last visited Dec. 16, 2002).

46 See id.

47 See http://nationalzoo.si.edu/ConservationAndScience/MigratoryBirds/Coffee/fag.cfm (last
visited April 24, 2003).

48 See http://www.conservation.org/xp/CIWEB/newsroom/campaigns/buyingxml (last visited
Jan. 27,2003).

B. CERTIFICATION TO PROMOTE PEACE AND
CONFLICT RESOLUTION: CONFLICT DIAMONDS
AND THE KIMBERLEY PROCESS

The trade in rough diamonds™ has financed armed con-
flict—Iled by rebel movements and in some cases by “legiti-
mate” governments’’—in several African countries. Global
attention has focused largely on the role of diamonds in
enabling the military activities of rebel movements seeking to
undermine or overthrow existing governments. The trade in
rough diamonds from rebel-held areas, termed “conflict” or
“blood” diamonds, is estimated to be approximately $280
million a year,” allowing rebel movements to continue civil
wars and widespread human rights abuses on civilians. There
have been various attempts to remove conflict diamonds
from international trade in order to stem the flow of financ-
ing for arms that make civil wars possible. These attempts
have taken the form of consumer boycotts, import bans,
country-specific certification systems in diamond-producing
countries, and now an emerging international certification
system for diamonds under the “Kimberley Process.”
Certification has been viewed as a means to sever the link
between diamonds and these armed conflicts, without harm-
ing the legitimate diamond industry. A mandatory certifica-
tion system would make it more difficult for rebel groups to
sell diamonds on the legal market, thus depressing the price
of conflict diamonds and reducing the amount of cash avail-
able to buy arms and perpetuate wars.

1. CoNFLicTS FINANCED By DIAMONDS

Conflict diamonds have helped create and prolong
humanitarian crises in countries such as Sierra Leone,
Angola, and the Democratic Republic of the Congo (DRC),
where rebel groups and even foreign armies have financed
themselves by seizing and selling off natural resources. In
Sierra Leone, the Revolutionary United Front, backed by
Liberia, seized control of the country’s diamond fields to fuel
its decade-long civil war and terror tactics against civilians.
Similarly, Angola’s civil war between the Popular Movement
for the Liberation of Angola government and the National
Union for the Total Liberation of Angola (UNITA) rebels
was financed by pillaging the county’s natural resources,
including diamonds. In the DRC, foreign armies from
Uganda and Rwanda used the country’s diamonds to finance
the conflict to overthrow the Kabila government, while

49 See http://nationalzoo.si.edu/ConservationAndScience/MigratoryBirds/Coffee/fag.cfm (last
visited April 24, 2003).

50 In addition to diamonds, other natural resources such as timber, oil, emeralds, and coltan
have been used to finance armed conflict. See Michael Renner; The Anatomy of Research
Wars, Worldwatch Paper No. 162, 7 (2002).

S For example, Liberia’s president Charles Taylor used funds from the sale of conflict dia-
monds and later conflict timber to finance paramilitary units that terrorized Liberia's popula-
tion, as well as to support Revolutionary United Front rebels engaged in armed conflict and
human rights violations in Sierra Leone. See id. at 24-25.

52 Belgium: Call to Act on Blood Diamonds, NY TiMes, April 26, 2001 at A9.



Kabila secured military assistance and support from other
foreign forces by granting access to diamonds.”

2. COUNTRY-SPECIFIC CERTIFICATION SYSTEMS

As a result of U.N.-imposed sanctions on rough dia-
monds from rebel-held territory, both Sierra Leone and
Angola adopted diamond certification systems. In Sierra
Leone, the U.N. Security Council imposed a global ban in
July 2000 on direct and indirect importation of all rough dia-
monds from Sierra Leone, except those certified by the gov-
ernment of Sierra Leone as having been legally mined. This
ban has recently been extended for another six months.” The
Government of Sierra Leone adopted a certification system
requiring all rough diamonds for export to be accompanied
by a government-issued “certificate of origin.” These certifi-
cates are crafted on forgery-proof security paper, and contain
a matching numbered label on the sealed parcel of rough dia-
monds that must be returned by the recipient.”” The United
Nations also imposed a similar import ban on diamonds
from UNITA-held territory in Angola in 1998, in order to
diminish UNITA’s ability to finance its military activities.
Angola, in turn, adopted a certification system similar to
Sierra Leone’s.

Unfortunately, these country-specific certificate of origin
systems were severely undermined by poor enforcement in
exporting countries, smuggling, and lax government controls
by importing countries. When these systems were initiated,
there was little oversight or monitoring by major diamond
cutting and trading centers in Belgium, Israel, and Britain.
For example, the Belgian government was the only import-
ing country to have established the requisite electronic sys-
tem to exchange certification data with Sierra Leone.”
Similarly, importing countries such as the United
States—which consumes more than half of the world’s dia-
monds”—do not have sufficient import control systems to
weed out conflict diamonds. The current U.S. import con-
trol system does not require certification from the country of
extraction, only from the country of last export.”® The U.S.
system is therefore ineffective in identifying diamonds that
come from conflict sources, particularly when these dia-

53 See Renner; supra n. 50, at 26-32.

54 UN News Service, Security Council Votes to Continue Ban On Rough Diamonds From Sierra
Leone (Dec. 4,2002), http://www.un.org/News/Press/docs/2002/sc7584.doc.htm. (last visited
Dec. 4,2002).

55 Associated Press, Sierra Leone Diamond Certification Wins UN Approval (Aug. 9, 2000)
http://www.globalpolicy.org/security/issues/diamond/slplan2.htm (last visited Feb. 20, 2002).

56 See Conflict Diamonds: Crossing European Borders? A Case Study of Belgium, the United
Kingdom and the Netherlands,
http://www.niza.nl/uk/campaigns/diamonds/docs/eu_borders/dr-summaryhtm (last visited
Feb. 20, 2002).

57 See Duke, supran. 7.

58 Us. Gen. Accounting Office, GAO-2-02-425T, International Trade: Significant Challenges
Remain in Deterring Trade in Conflict Diamonds: Testimony Before the Subcommittee on Oversight
of Government Management, Restructuring, and the District of Columbia, Committee on

Government Affairs, U.S. Senate, (statement of Loren Yager, Director, Internal Affairs and Trade), 10
(Feb. 13,2002), http://www.gao.gov (last visited April 24, 2003).
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monds have been laundered through third countries. After
the imposition of the U.N. sanctions, the United States
required all shipments of diamonds from Sierra Leone and
Angola to have a government-issued certificate of origin, but
there was nothing preventing conflict diamonds from these
countries from being first shipped to another country and
then sent to the United States.”

Importing countries have since taken their oversight
function more seriously. Belgium, where an estimated 70-80
percent of all rough diamonds on the world market are cut,
traded, and passed-through,” has now imposed stricter con-
trols on diamonds. In addition, the Belgium-based Diamond
High Council is working with the governments of Sierra
Leone, the DRC, Angola, and Guinea to develop tamper-
proof certification systems for diamond export. The U.S.
government also made some moves toward banning conflict
diamonds, as evidenced by bills introduced in the U.S.
Congress.  On November 28, 2001, the House of
Representatives passed the Clean Diamonds Trade Act.”
Concerned that this bill was weak, several senators intro-
duced their own bill®® on March 18, 2002. Both bills died in
committee last year.” However, both the Senate and House
of Representatives recently passed the Clean Diamond Trade
Act,” which the President is expected to sign into law.”
Reported linkages between conflict diamonds and the
financing of the Al Qaeda terrorist network have heightened
the Bush Administration’s interest in the issue.®

3. THE KIMBERLEY PROCESS: A GLOBAL
CERTIFICATION SYSTEM

Representatives from over 50 national governments have
attempted to eliminate some of the key weaknesses of coun-
try-specific certification systems by working together to
develop a stricter, global, standardized certification system
through what has become known as the “Kimberley
Process.”” In theory, such a system would be more difficult
to undermine than the current country-specific certification

59 Seeid.at |1.

60 Conflict Diamonds: Crossing European Borders?, supra n. 56.

6! Clean Diamond Trade Act, HR. 2722 PCS, 107t Cong. (2001).

62 Clean Diamond Trade Act, . 2027 IS, 107t Cong. (2002).

63 Several bills on conflict diamonds had also been introduced prior to the Clean Diamond
Trade Act (H.R. 2722), which was finally passed by the House of Representatives. These
earlier bills included the Consumer Access to a Responsible Accounting of Trade (CARAT)
Act of 2000 (H.R. 3188, H.R. 5147), the Conflict Diamonds Elimination Act (H.R. 5564), and
the Clean Diamonds Act (S. 1084), none of which made it out of committee.

64 Clean Diamond Trade Act, 5. 760, HR. 1415, 108t Cong, (2003). See Amnesty
International’s Clean Diamond Trade Act website, http://www.amnestyusa.org/diamonds/dia-
mond_acthtml (last visited April 23, 2003).

65 Press Release, Grassley Hails Final Passage of Conflict Diamonds Bill (April 11,2003),
http://grassley.senate.gov/releases/2003/p03r04- | Ib.htm (last visited April 22, 2003).

66 See Farah, supra n. |, Global Witness, For a Few Dollar§ More: How Al Qaeda Moved Into
the Diamond Trade, http://www.diamonds.net/newsfiles/7975.pdf (last visited April 25, 2003).
67 For list of participating countries in the Kimberley Process meeting in November 2001
in Botswana, see Amboka Wameya, An End to Conflict Diamonds?, supra n. |. For a list of
countries participating in the Kimberley Process Certification Scheme, see List of
Participants, http://www.kimberleyprocess.com/BulletinDisplay (last visited Jan. 20, 2003).
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systems because importing countries would be obligated to
enact the requisite legislation and import controls to support
such national systems. Under the existing national systems,
rebel groups could continue to trade in conflict diamonds
because many countries do not possess legislation banning
imports of conflict diamonds. Moreover, even where coun-
tries possess such legislation, it is often ineffective. For exam-
ple, although U.S. legislation bans the import of diamonds
from Sierra Leone, its customs regulations only require
reporting of the country of last export, not the country of
extraction, thus providing a major loophole for conflict dia-
monds from Sierra Leone that had been laundered through
third countries.® The Kimberley agreement would require
all participating governments to close existing loopholes by
enacting adequate legislation to effectively ban the import of
conflict diamonds. Also, unlike the national certification
systems, which are undermined by a lack of adequate con-
trols from the importing countries, the Kimberley system
would require importers to ensure the validity of certificates
and shipping containers and to send exporting countries the
documentation and data necessary to monitor compliance.

In a November 2002 meeting in Interlaken, more than
30 nations adopted the “Kimberley Process Certification
Scheme,” committing to launch it in January 2003.® This
certification system is based on internationally agreed-upon
minimum standards for the certificate of origin, with imple-
mentation of these standards to occur through national cer-
tification systems. Governments of participating countries
must issue the certificates, and each shipment of diamonds
must be accompanied by a certificate. The certificates must
be forgery-resistant, and must indicate country of origin,
confirmation that Kimberley Process controls have been fol-
lowed, and other specifics. Governments also have agreed to
use tamper-proof containers for imports and exports; adopt
national legislation to enforce the agreement; prohibit
imports of uncut diamonds from, or their export to, non-
participating countries; and collect and exchange data on
imports and exports of uncut stones.

What the participating governments chose to exclude
from the agreement is also significant. First, the agreement
does not require participants to regulate the flow of dia-
monds from the mine or field to the point of first export.
Although it contains “recommendations” that participants
do so by licensing diamond miners and mines, these are not
binding requirements, which increases the possibility that

68 United Nations Office for the Coordination of Humanitarian Affairs, Sierra Leone:
Diamonds Fueled Conflict Report (Jan 12, 2000), http://www.web.net/pac (last visited Jan. 24,
2003).

69 Interlaken Declaration of 5 November 2002 on the Kimberley Process Certification
Scheme for Rough Diamonds, http://www.kimberleyprocess.com/BulletinDisplay (last visited
Nov. 21,2002). The Interlaken Declaration was adopted by Angola, Australia, Botswana,
Brazil, Burkina Faso, Canada, Cote d'lvoire, China, Czech Republic, Democratic Republic of
the Congo, European Community, Gabon, Ghana, Guinea, India, Israel, Japan, Republic of
Korea, Lesotho, Malta, Mauritius, Mexico, Namibia, Norway, Philippines, Russian Federation,
Sierra Leone, South Africa, Swaziland, Switzerland, Tanzania, Thailand, Ukraine, United Arab
Emirates, United States of America, and Zimbabwe. See id. Some countries have since
joined the Kimberley Process Certification Scheme, bringing the total number of participants
to 55. See List of Participants, supra n. 67.

conflict diamonds could enter at this stage without being
detected by export certification authorities. Second, after the
diamonds enter the foreign port, there are no further require-
ments for maintaining chain of custody of the diamonds.
Therefore, smuggled conflict diamonds could enter legal
trade at this stage, prior to reaching the consumer. To
address this problem, the agreement recommends industry
participation in a “chain of warranties” all the way to the
consumer. However, industry participation in this chain of
warranties is voluntary, and monitoring and enforcement is
to be self-regulated by industry. Third, participant countries
agreed only to very limited monitoring provisions. The
agreement contains no provisions for independent third-
party monitoring. Monitoring can only be triggered if a par-
ticipant country reports another participant country’s non-
compliance. Even then, a review mission is only conducted
if there are “credible indications” of significant non-compli-
ance with the certification system, and only if the participant
nation consents.”

Despite its limitations, the Kimberley Process has played
an important role in forcing some degree of national action
to limit the trade of conflict diamonds. The Kimberley
Process certification system technically took effect on
January 1, 2003, as agreed upon in the Interlaken
Declaration.”” Some countries, such as Canada” and the
DRC,” have already launched their national diamond certi-
fication systems, while others are working to put in place the
necessary structures to do so. In the United States, for exam-
ple, Congress has passed implementing legislation,” which is
currently awaiting the President’s signature.”” In the mean-
time, the United States has authorized the U.S. diamond
industry to voluntarily issue Kimberley Process Certificates
to accompany rough diamond export shipments.” Although
the United States has not yet complied with the full require-
ments of the Interlaken Declaration—as it has not yet fully
enacted implementing legislation and is allowing the
Kimberley Process certificates to be issued by industry rather
than government—it seems to be cautiously stepping in the
direction of compliance. The international oversight body

70 see generally Kimberley Process Certification Scheme,
http://www.kimberleyprocess.com/BulletinDisplay.asp?Key=38 (last visited Nov. 2|, 2002).
See also U.S. General Accounting Office, supra n. 58.

71 see Important Notice /4 from Abbey Chikane, (Dec. |2, 2003), http://www.kimberleypro-
cess.com/BulletinDisplay (last visited Nov. 21, 2002) (confirming that the commencement
date for the Kimberley Process remains January I, 2003 as agreed in Interlaken).

72 See Natural Resources Canada’s official Kimberley Process website,
http://mmsd|.mms.nrcan.gc.ca:80/kimberleyprocess/qa_e.asp (last visited April 24, 2003).

73 See Kinshasa Inaugurates National Diamond Certification Program, UN. Integrated Regional
Networks (Jan. 9, 2003), http://allafrica.com/stories/20030 1090436 (last visited Jan. 9, 2003).

74 The implementing legislation, known as the Clean Diamond Trade Act, comprises two
companion bills, $.760 and HR. [415. See Amnesty International’s Clean Diamond Trade Act
website, http://www.amnestyusa.org/diamonds/diamond_act.html (last visited April 23, 2003).

75 See Press Release, Grassley Hails Final Passage of Conflict Diamonds Bill, supra n. 65.

76 see Philip T. Reeker; Deputy Spokesman for the United States Department of State,
Implementing the Kimberley Process, Rappaport, Jan. 2, 2003, available at
www.diamonds.net/news. (last visited Jan. 20, 2003). See also
www.worlddiamondcouncil.com (indicating that diamond industry groups formed the U.S.
Kimberley Process Authority, the single issuance authority for Kimberley Process certificates
on Jan. 8, 2003). (last visited Jan. 21, 2003).



for the Kimberley Process has indicated that “punitive
action” against non-compliance will be exercised beginning
February 1, 2003.”7 However, it is not clear what such “puni-
tive action” would be, as the Agreement itself does not specif-
ically provide for such measures.”® Moreover, given the weak
provisions for monitoring and enforcement in the certifica-
tion system, it is unlikely that a threat of “punitive action”
will compel compliance. Rather, it seems that participants
will remain in varying degrees of compliance until monitor-
ing and enforcement measures, or political and diplomatic
pressures, are intensified. This may occur at the next meet-
ing of the Kimberley Process, scheduled to take place from
April 28-30, 2003, in Johannesburg, South Africa.”
Nonetheless, the Kimberley Process has made a significant
contribution thus far in galvanizing international support for
the issue and in generating momentum for national action.
The Kimberley Process, if ultimately successful in limit-
ing the trade in conflict diamonds, may serve as a prototype
for certification systems intended to minimize the trade in
other natural resource commodities used to finance armed
conflict, such as timber.*” Widespread forest destruction and
timber sales helped the Khmer Rouge to sustain its civil war
in the 1980s and 90s.*" “Conflict timber” has also helped
sustain Liberia’s support for the RUF rebels in Sierra Leone,
becoming a primary source of revenue after U.N. sanctions
limited the trade in conflict diamonds.* Revenues from con-
flict timber in Liberia have even helped to undermine the
U.N. sanctions against conflict diamonds by funding “sanc-
tions-busting” activities such as the smuggling of arms.®
Such revenues have also helped to fuel armed conflict in the
DRC that has killed over 300,000 people.* Global Witness
has recommended a total embargo on Liberian timber in
order to eliminate the destablizing effects of conflict timber
on Sierra Leone and Liberia. However, the experience with
conflict diamonds indicates that such country-specific sanc-
tions alone may not be sufficiently effective—and that a
global certification system may be needed to effectively curb
the trade in conflict resources. It remains to be seen whether

77 See Important Notice 1/4 from Abbey Chikane, supra n. 71.

78 The Agreement itself simply provides that if a compliance issue arises, the Chair is to
"inform all Participants” and “enter into dialogue on how to address it”" See Kimberley
Process Certification Scheme, supra n. 69, at Section VI, para. |6.

79 See Environment News Service, UN Backs Scheme to Block Blood Diamond Trade (April

Isth, 2003), http://ens-news.com/ens/apr2003/2003-04-15-01.asp (last visited April 22,
2003).

80 Global Witness—the NGO watchdog group that first brought “conflict diamonds” to the
world's attention—defines "‘conflict timber” as “timber that has been traded at some point in
the chain of custody by armed groups, be they rebel factions or regular soldiers or by a civil-
ian administration involved in armed conflict—either to perpetuate conflict or take advan-
tage of conflict situations for personal gain!” Global Witness, The Logs of War: The Timber
Trade and Armed Conflict 7 (2002), http://www.fafo.no/pub/rapp/379/379.pdf (last visited Jan.
23,2003).

811d. at 5.

82 Global Witness, Logging Off: How the Liberian Timber Industry Fuels Liberia's Humanitarian
Disaster and Threatens Sierra Leone 4 (September 2002).

83 Conflict Diamonds Evade UN Sanctions, AFRICA RECOVERY, vol. |5, No. 4, |5, Dec. 2001,
available at http://www.un.org/ecosocdev/geninfo/afrec/vol | 5no4/1 54diam.htm (last visited
Feb. 20, 2002).

84 Global Witness, The Logs of War, supra n. 80, at 5.
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the Kimberley Process certification system will in fact limit
the trade in conflict diamonds. If it succeeds, then the glob-
al community may have a valuable new tool at its disposal to
address the problem of conflict timber and other natural
resources that fuel conflict.

C. CERTIFICATION TO PROMOTE FAIR LABOR
AND FAIRTRADE

Consumer concern over the impacts of globalization on
workers has given rise to a movement to promote fair labor
practices and fair trade relationships worldwide. Students,
NGOs, and labor groups have used boycotts and negative
publicity to pressure multinational companies to improve
their labor and trade practices overseas. Since the early
1990s, a growing number of multinational companies, such
as Nike, have responded by publishing workplace codes of
conduct, which they seek to enforce in their own factories
and their suppliers’ factories. However, these codes are gen-
erally self-enforced, with no outside verification of a compa-
ny’s compliance with its standards. Independent certification
systems have emerged in a number of sectors, such as rugs
and coffee, to provide third party verification of fair labor
and fair trade standards and thus a more credible basis for
consumer choice.

1. Nike’s Cobpe oF ConDucCT

NGOs, trade unions, and student activists have cam-
paigned aggressively against the use of unfair labor practices
by U.S. apparel manufacturers operating abroad. The con-
troversy and negative publicity surrounding the use of
“sweatshop” labor has yielded a plethora of certification
groups, codes of conduct, and independent monitoring
efforts by NGOs.

For example, Nike—a target of consumer boycotts
because of its use of “sweatshop” labor—instituted an inter-
nal code of conduct for fair labor practices.”® This code of
conduct contains both general principles on fair labor, as well
as more specific standards that bind Nike partners and con-
tractors globally. These standards include restrictions on
forced labor, child labor, and hours of work, and require con-
tractors to provide certain minimum levels of compensation
and benefits to employees. This internal code of conduct is a
“certification” system in a loose sense, in that there are stan-
dards (generated by the firm) that the firm must enforce in
order to report such compliance to the public.

Although third parties are not generally involved in the
actual standard-setting or verification process under corpo-
rate codes of conduct such as Nike’s, they can use pressure

85 See Nike Code of Conduct, Manufacturing Processes,
http//www.itcilo.it/english/actrav/telearn/global/ilo/code/nike2.htm  (last visited Jan. 24, 2003).
Other apparel industries, such as Liz Claiborne, Nike, Reebok, and Gap Inc. have also issued
similar codes of conduct.  See also Gereffi et al, supra n. 22.
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tactics to compel companies to conform to their internal
rules. For example, Verite, an independent monitoring asso-
ciation, evaluated conditions at Nike’s factory site in Mexico,
found non-conformance with Nike’s fair labor standards, and
made its findings public. Shortly thereafter, Nike released its
plan for corrective action and a timetable for the factory to
comply with Nike’s code of conduct.® Similarly, the Worker
Rights Consortium, an NGO largely driven by the work of
college students, conducts independent inspections of the
factories of American apparel manufacturers abroad to
ensure that collegiate apparel was produced according to fair
labor standards. ¥

2. RUGMARK

Rugmark is a global nonprofit organization working to
end child labor in the carpet-making industry in South Asia
by certifying carpets that were produced without child labor.
In order to be certified by Rugmark, carpet manufacturers
sign a contract to produce all their carpets without child

86 See Gereffi et al, supra n.22.

87 See http://www.workersrights.org/about.asp. (last visited Jan. 24, 2003). Other systems
that have engaged in independent monitoring of the apparel industry include the Fair Labor
Association. (http://wwwfairlabor.org) and Social Accountability International (http://www.sa-
intl.org).

labor, register all looms with Rugmark, and allow access to
looms for unannounced inspections. Each carpet is individ-
ually numbered so that the carpet’s origin can be traced back
to the loom on which it was produced in order to protect
against counterfeit labels. Purchasers can submit the country
of origin and label number to Rugmark, and Rugmark will
verify whether the carpet was in fact certified by Rugmark. In
the United States, only licensed Rugmark importers are legal-
ly permitted to sell carpets carrying the Rugmark label.®

3. FAIR TrRADE COFFEE

The Fairtrade Labeling Organization (and its U.S. affili-
ate Transfair USA) provides a certification system for “fair
trade coffee.” Transfair USA’s standards require coffee buyers
to pay a certain minimum price to growers and specifies cer-
tain contractual terms favorable to small-scale coffee growers.
In December 2000, Transfair USA had convinced Starbucks,
Green Mountain and some 3000 other locations in the
United States to carry its coffee.”

88 Overview of The Rugmark Foundation, http://www.rugmark.org/abouthtm (last visited Jan.
24,2003).

89 Conservation International-Newsroom: Campaigns and Coffee, http://www.conserva-
tion.org/xp/CIWEB/newsroom/campaigns/buyingxml (last visited Jan. 23, 2003).
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[l PROMOTING GOOD GOVERNANCE THROUGH CERTIFICATION

ood governance is necessary to improve environ-

mental sustainability, human rights, and social and

economic conditions worldwide. Although good
governance can be intangible and difficult to measure, cer-
tain key principles of good governance have emerged. These
principles include accountability of leadership, transparency
of process, access to information, respect for human rights,
access to justice, and public participation in decision-making
processes. This section examines how certification systems
can help to promote implementation of these principles. It
begins by looking at how certification of conflict diamonds
can advance peace and stability—a necessary precondition
for governance—by limiting the financial resources that fuel
armed conflicts in several African countries. This section also
examines the role of certification in promoting legal use of
natural resources and in promoting transparency and public
participation in natural resource decision-making. Finally,
this section discusses how certification can promote invest-
ment in economic and human development, and thus pro-
mote good governance by limiting sources of conflict that
threaten government stability and building the capacity of
civil society to participate in governance processes.

A. PROMOTING PEACE
AND GOVERNMENT STABILITY

There is a strong link between natural resource wealth
and armed conflict, which certification can help to sever. A
recent study exploring this link found that about 25 percent
of the roughly 50 armed conflicts active in 2001 have a
strong resource dimension, in the sense that resource
exploitation helped trigger, exacerbate, or finance violent
conflict.” Countries that depend on oil and mineral wealth
face a much higher danger of civil war than states that are
resource-poor. In fact, another recent study estimated that a
state that depends heavily on the export of oil and minerals
faces a risk of civil war of 23 percent for any given five-year
period, whereas an identical country with no significant nat-
ural resource exports has a civil war risk of just 0.5 percent.”

The presence of natural resource wealth heightens the
risk of armed conflict in two ways. First, rebel groups finance
themselves by seizing and selling off natural resources. For
example, UNITA rebels in Angola earned more than $5 bil-
lion from diamond mines under their control, while the
Angolan government exploited petroleum reserves of $3.5

90 See Renner, supra n. 50, at 6.

91 The Relevance of OECD Guidelines for Multinational Enterprises to the Mining Sector and the
Promotion of Sustainable Development 7, http://www.natural-resources.org/minerals/generalfo-
rum/csr/csr_mininghtm (last visited Jan. 27, 2003).

billion a year to finance its military activities.” The Khmer
Rouge received $10-$20 million a month from logging, used
to perpetuate its reign of terror in Cambodia.” It is estimat-
ed that the civil war in Sierra Leone was prolonged by at least
18 months due to rebels’ access to diamonds.” Timber and
minerals financed Charles Taylor’s coup in Liberia, and they
continue to support the various parties in the war in the
DRC.” Financing war through the sale of natural resources
not only prolongs armed conflict, but also deprives the coun-
try of capital that is desperately needed for development,
thus making it more difficult to return to peacetime after the
conflict.”®

Second, unjustly managed resource extraction can lead
to expropriation of land, environmental damage, and human
rights violations, fueling grievances that lead to armed con-
flict. For example, the armed conflicts in Aceh and West
Papua, Indonesia, are rooted in the Suharto-era policy of
awarding resource licenses to supporters of the regime, thus
displacing and suppressing indigenous communities.
Similarly, Bougainville’s guerilla war stems from civil discon-
tent resulting from the severe social and environmental
impacts of the government’s copper mining operations.”

Certification of natural resources has been used to try to
break the linkages between natural resources and armed con-
flict. It can do so, first, by decreasing the value of conflict
resources and thereby limiting rebel movements’ ability to
finance war. This boosts political stability and enables gov-
ernments to regain control of their natural wealth, which in
turn generates necessary tax revenues for economic develop-
ment in war-torn countries. Tax revenues can also be invest-
ed into technology that can help further minimize smuggling
of the resource — for example, in the case of diamonds, for-
mal mines and deep mine shafts that are easier for the gov-
ernment to oversee than surface alluvial deposits.”® Second,
certification can reduce armed conflict by promoting sustain-
able use of resources that protects human and civil rights,
thus minimizing civil strife associated with unjust natural
resource management, as discussed above.

Although certification has the potential to contribute to
the achievement of peace, it is unlikely to be the cure-all for
global conflict. Rather, it can provide valuable market-based
incentives that can help to bolster political and diplomatic

92 See Jay E. Austin & Carl E. Bruch, Legal Mechanisms for Addressing Wartime Damage to
Tropical Forests, 16 ). SUSTAINABLE FORESTRY 167, 171 (2003).
934

9414

95 14,

96 1d. at 172.

97 See Renner, supra n. 50, at 44-45; Relevance of OECD Guidelines, supra n. 91, at 7.
98 See Price, supra n. 3, at 8.
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peace processes. For example, certification may have played
a role in bringing an end to the diamond-fueled civil war in
Angola, where a UN peace process was also in motion.”
Where certification succeeds in promoting peace and bolster-
ing the stability of legitimate governments, it helps to lay the
necessary foundations for normalized societal relations and
good governance.

B. PROMOTING LEGAL HARVESTING/
EXTRACTION OF NATURAL RESOURCES

Widespread illegal harvesting and extraction of natural
resources represents an inability or a lack of political will on
the part of government to control illegal activity, and thus a
governance problem. Moreover, illegal harvesting and extrac-
tion are often linked with smuggling, which removes valu-
able resources from governments through tax evasion, allows
rebel movements to evade sanctions and boycotts, and per-
petuates corruption. Certification systems can help to pro-
mote the legal harvesting and extraction of natural resources
by specifically requiring legality as a condition for certifica-
tion, and by increasing incentives for legal trade, either by
requiring certification as a condition of export (in mandato-
ry certification systems) or providing market-based incen-
tives for legal trade (in voluntary certification systems).

Several certification systems discussed in this report are
based on standards requiring compliance with national laws
and regulations governing natural resource extraction. For
example, the FSC’s Principles and Criteria require that tim-
ber “respect all applicable laws of the country in which they
occur, and international treaties and agreements to which the
country is a signatory.”"® Moreover, the FSC’s chain of cus-
tody certification helps to ensure that the origin of all FSC-
certified wood is known, providing transparency that can
limit illegal logging. Thus, the environmental group
Greenpeace has endorsed FSC as “the best protection against
illegal ... logging.”*" Brazil has even tried, in effect, to priva-
tize regulatory control by using FSC-certification as a means
to reduce illegal logging.'”> However, in practice, FSC’s legal-
ity principle seems to be less established than its principles of
environmental and social sustainability, and does not seem to

99 The United Nations recently lifted the ban on diamonds originating in UNITA territory
based on its findings that the “main tasks of the peace process had been completed.’
United Nations, Angola: Security Council Lifts Sanctions Against Unita (Dec. 9,2002),
http://www.un.org/News/Press/docs/2002/sc7589.doc.htm (last visited Dec. 10, 2002).

100 see FSC Principle |, FSC Principles & Criteria, supra n. 14,

101 5ee Greenpeace-Amazon, The Santarem Five and lllegal Logging: A Case Study (October
2001), http//www.greenpeaceusa.org/forests/santarem.pdf (last visited Jan. 28, 2003).

102 5ee Monitoring Mahogany, ITTO Tropical Forest Update, Dec. |,2002, at 6. The World
Wildlife has also stated that environmentalists in Brazil were using the FSC “to certify that
wood being marketed was cut legally rather than taken by illegal loggers in the Brazilian
tropical forest." Brazil: Certification for Timber, NY TiMes, Sept. 20, 2001 at A6, available at
http://querynytimes.com/search/full-page?res=9A07E3D9 | 03BF933A1575AC0A9679C8B63
(last visited April 25, 2003).

play a consistent or significant role in certification decisions.'”
As a result, certain FSC-accredited certifiers have recently
begun promoting independent certification of legality along-
side FSC certification."  Moreover, there are unconfirmed
reports that the FSC itself is developing a “certificate of legal-
ity” that will verify that wood derives from forests covered by
legally sanctioned forest management plans.'®

In the fisheries sector, the MSC also considers compli-
ance with local laws and regulations as a condition for certi-
fication."® Another example is the Catch Documentation
Scheme launched by the Convention for the Conservation of
Antarctic Marine Living Resources to identify legal catches of
Patagonian Toothfish, which makes market access in mem-
bers’ territories conditional upon catches possessing adequate
detail of their legal status.'”

Similarly, both the country-specific and global diamond
certification systems require that diamonds be legally mined.
Sierra Leone’s diamond certification system provides a partic-
ularly good example of how a mandatory certification system
can help to increase trade within legal channels of operation.
This government-certification system prohibits the export of
all diamonds that are not legally mined and accompanied by
a government-issued certificate. Legally-mined diamonds are
those from areas of government control, produced through a
chain of legally authorized transactions, including use of
land, permission to mine, purchase by authorized dealers,
and export by licensed exporters. A study by Global Witness
reports that since the institution of the system in 2000, rev-
enue from diamond export taxes has increased dramatically,
an indication that more diamonds are going through legal
channels.'® Also, consistent with the increased revenue from
export taxes, official exports were reported to be eight times
greater in 2000 than in 1999."” These factors reflect an
increase in the numbers of diamonds traded through legal
channels, and suggest that fewer diamonds are being traded

103 | fact, a recent workshop report on international environmental crime suggests that
legality certification tools are lacking in the timber industry, noting that, “when Swedish flat-
packed furniture giant IKEA wanted to make sure all its timber was legally sourced, it had to
go out and develop its own systems to this end.” See Gavin Hayman & Duncan Brack,
International Environmental Crime: The Nature and Control of Black Markets, Royal Institute of
International Affairs Workshop Report 32 (2002).

104 For example, SGS is now promoting a new service to independently certify the legality
of forest operations. The service is effectively being offered as a method of privatizing regula-
tory control over forestry operations. SGS is encouraging governments to commission the
company to undertake compulsory nationwide certification to support government
enforcement efforts. See Rupert Oliver, Report for AF&PA, Trade and Environment Program in
Europe (April-June 2002), http//www.afandpa.org/products/International/ april_june2002.doc
(last visited Dec. 8, 2002).

105 See id,

106 See MsC Principles and Criteria, http://www.msc.org/assets/docs/fishery%20certification/
MSC%20Principles%208&%20Criteria.doc (last visited 1/28/2002) (indicating that the
Principles reflect a recognition that a sustainable fishery should be based upon “compliance
with relevant local and national local laws and standards and international understandings
and agreements.”).

107 see Explanatory Memorandum on the Introduction of the Catch Documentation Scheme
(CDS) for Toothfish, http://www.ccamlrorg/pu/E/cds/p3.htm (last visited Dec. 19, 2002).

108 Global Witness, Review of the Sierra Leone Diamond Certification System (April 25,2001),
http://www.globalpolicy.org/security/issues/sierra/report/200 1 /0425gw.htm_(last visited Jan.
23,2003)

109 See id.



illegally. Global Witness also found that although there was
room for improvement, the certification system was general-
ly working to weed out conflict diamonds from the legal
channels of trade, due to safeguards such as tamper-proof
containers and licensing of miners."® Additional safeguards
proposed in the Kimberley Process system, such as requiring
importing countries to adopt stricter import controls, would
likely further promote the legal trade in diamonds.

Voluntary certification systems can also create incentives
to reduce smuggling. For example, high consumer and retail-
er demand for FSC-certified wood creates financial incen-
tives for foresters to obtain FSC certification, which requires
that the timber be legally harvested. The potential price pre-
mium and access to markets gained through certification
may thus outweigh the benefits of dealing in illegally harvest-
ed products.

However, these very incentives for certification may also
create incentives for increased corruption and fraud. For
example, although the Kimberley Process requires all export-
ed diamonds to be accompanied by government-issued cer-
tificates, a trader in conflict diamonds may be able to obtain
the necessary certificate by bribing a cash-strapped civil ser-
vant or by forgery. Although the Kimberley Process certifi-
cation system specifies certain fraud-minimization measures,
such as forgery-proof certificates and tamper-proof contain-
ers, these are not fail-safe measures and a determined trader
may be able to find a way around them, particularly with the
help of a cooperative government official."'" Moreover, the
Kimberley Process certification system lacks effective inde-
pendent monitoring and compliance-inducing mechanisms,
further limiting its ability to enforce these requirements
against national governments. Similarly, in voluntary certifi-
cation systems like the FSC, market incentives for certifica-
tion such as price premiums, market access, or certification
assessment or consultancy fees may also provide incentives
for more fraudulent or lenient certifications by accredited
certifiers."? Therefore, although increased numbers of certi-
fied products likely indicate a corresponding increase in legal
use and production of natural resources, the increase may be
due in part to higher levels of corruption or fraud, and there-
fore must be viewed in context.

C. PROMOTING PUBLIC PARTICIPATION
AND TRANSPARENCY IN NATURAL
RESOURCE DECISIONS

Public participation in natural resource decision-making
is a cornerstone of good governance. Including citizens’ voic-

110 See g,

' The Thai government's certification requirement for Cambodian timber was under-
mined by such a problem. In that case, the Thai government demanded that loggers obtain
a certificate of origin from the Cambodian government, which the government readily pro-
vided to any logger for a flat fee of US $35 per cubic meter: Global Witness, The Logs of
War: Timber, Trade and Armed Conflict, supra n. 80.

112 See Rainforest Foundation, supra n. 14, at 5, 35-36.
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es in decision-making promotes governmental accountability
and increases the likelihood that decisions will take into
account the concerns of those directly affected by them.
Promoting public participation is, in effect, promoting the
democratic process by fostering transparency and broadening
the base of people involved in the decision-making, which
can strengthen the ultimate decisions. Moreover, public par-
ticipation in the process is more likely to generate public sup-
port for the eventual outcomes of that process.

Certification systems can promote public participation
in natural resource decision-making by explicitly requiring
consultation with local and indigenous groups in decisions
over natural resource management. For example, the FSC’s
Principle 4 specifically requires that “consultations shall be
maintained with people and groups directly affected by man-
agement operations’ as a condition for certification. This is
reported to have had a “beneficial impact on policy discus-
sions and stakeholder relations, especially in countries with
otherwise weak forestry governance. National multi-stake-
holder working groups have been defining good forestry,
how to assess it, and who should be responsible.”'?

Certification can also help to increase transparency in
natural resource decisions, particularly by requiring public
reporting and public access to certification assessments, com-
pliance reports, corrective action reports, and other such doc-
uments. Moreover, chain of custody certification allows con-
sumers to determine the origin of the products they pur-
chase, which is typically hidden from consumers in the
murky labyrinth of global trade.

However, provisions requiring consultation, access to
information, or access to justice will only advance public par-
ticipation if the affected public has the technical and finan-
cial ability to participate in consultations, to use and under-
stand the information made available, and to assert their
grievances through the formal complaint mechanisms.
Therefore, to yield real governance benefit, a certification
system must not only include such provisions, but also build
the capacity of, and provide opportunity for, the public to
use them.

D. PROMOTING INVESTMENT IN ECONOMIC
AND HUMAN DEVELOPMENT

Lack of investment in economic and human develop-
ment is both symptomatic of poor governance and a hin-
drance to good governance. Lack of such investment is symp-
tomatic of poor governance—particularly in countries rich in
natural wealth—as it often indicates that money is being
diverted by corruption, lost to smuggling, or used to finance
natural resource-based military activities. At the same time,
lack of such investment hinders good governance by foster-

113 Steve Bass, Xavier Font, & Luke Danielson, Standards and Certification: A Leap Forward or
a Step Back for Sustainable Development?, in THE FUTURE IS NOw: EQUITY FOR A SMALL PLANET,
Vol. 2, 21-31 (London: International Institute for Environment and Development, 2001).
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ing economic and social strife that threatens governmental
stability, and by failing to equip civil society with the skills
and resources needed to effectively participate in decision-
making. Certification can promote investment in economic
and human development by increasing government funding
available for investment, protecting legitimate industry, and
directly requiring measures to promote economic and social
well-being as a condition for certification.

Certification can increase the availability of funds for
economic and human development by ending armed conflict
and expanding the tax base. As discussed above, armed con-
flict drains a country’s natural reserves that could be spent on
human and economic development. By helping to end
armed conflict, certification can help to replenish a govern-
ment’s coffers. Governments also lose extensive amounts of
money through smuggling of natural resources. For example,
in 1999, Sierra Leone’s official diamond exports were about
$1.2 million, compared with a conservative industry estimate
of $70 million as the real commercial value. The other $68.8
million of estimated value was probably lost to illicit and
criminal activity."* Similarly, the DRC loses as much as 85
percent of its diamonds to smuggling, an estimated value of
approximately $854 million."” As discussed above, certifica-
tion systems can help to lessen this diversion of natural
resources into illegal trade, and thus increase the flow of tax
revenues to the government. This tax revenue could be used
to diversify the country’s economy so that it is less natural
resource-dependent, and thus less vulnerable to natural
resource conflicts and fluctuations in commodity markets.

Certification can also advance economic and social wel-
fare by protecting legitimate industry in natural resource-
dependent countries. For example, many countries depend
on diamond income for their economic self-sufficiency,
including Botswana, Namibia, and South Africa."® Most of
the diamonds in these countries are not in fact conflict dia-
monds. In fact, out of worldwide production of rough dia-
monds worth $7.5 billion in 2000, conflict diamonds are

estimated to account for between 3 percent (according to De
Beers) and 15 percent (according to some NGOs).'”
Certification of legally harvested natural resources seeks to
block the illegal industry while allowing legitimate industry
to continue, thus protecting a key source of income and jobs.
Consumer boycotts and sanctions, on the other hand, often
target an entire industry, which can have devastating conse-
quences in resource-dependent countries."* However, in
spite of their impacts on legitimate industry, sanctions may
be necessary and preferred over certification in certain cir-
cumstances, particularly where certification would be
unworkable or ineffective. For example, given Liberia’s key
role in the smuggling of conflict diamonds from surrounding
countries, the United Nations imposed an all-out ban on dia-
monds exported from Liberia, rather than allow government-
certifed diamonds to be exported from the country."”
Because such a government-run certification system would
likely have been undermined by smuggling, a full ban was
deemed to be the more effective option in Liberia; although
the United Nations continued to allow exports of certified
diamonds in Sierra Leone and Angola where corruption and
smuggling was not as entrenched.

Finally, certification systems can promote investment in
economic well-being and human development directly, as a
condition of certification. For example, certification by
Transfair USA requires that small-scale coffee farmers receive
higher prices from, and improved long-term contractual rela-
tionships with, buyers of the coffee. The fair trade price in
mid-2001 represented a 110 percent increase in the price
that farmers previously received for coffee. This price premi-
um is used in part by the coffee co-operatives to improve
infrastructure of the co-op and to build schools and clinics,
and the rest is returned directly to farmers." Similarly, certi-
fication by the FSC for sustainably managed forests may help
to alleviate the poverty of forest producers, as sustainable har-
vesting implies longer forest productivity, breaking the
boom-and-bust cycle of temporary mill towns.

H4 U.S. Agency for International Development, Sierra Leone: Conflict Diamonds — Progress
Report on Diamond Policy and Development Program (Mar. 30, 2001),
http://www.dec.org/pdf_docs/pdabt690.pdf (last visited Jan. 27, 2003).

15 Price, supra n. 3, at 8.

16 | Botswana, for example, the diamond industry contributes one-third of the country's
gross domestic product, more than half the public revenues, and 80 percent of its export

earnings. Environment News Service, UN Backs Scheme to Block Blood Diamond Trade (April
I'5,2003), http://ens-news.com/ens/apr2003/2003-04-15-01.asp (last visited April 22, 2003).

17 See Bruce Stanley, Associated Press, Deal Reached on Conflict Diamond Trade (Nov. 29,
2001) (De Beers estimate); Duke, supra n. 7 (NGO estimate).

118 For example, sanctions contemplated by the U.N. Security Council against the timber
industry in Liberia would eliminate 10,000 relatively well-paid jobs and affect 90,000 people.
Michael Fleshman, Conflict Diamonds Evade U.N. Sanctions, AFRICA RECOVERY, vol. |5, No. 4,
Dec. 2001 (quoting Ed Tsui of the U.N. Office of Humanitarian Affairs).

119 See Price, supra n. 3, at 5.

120 Conroy, supra n. 4, at 15.
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V. CHALLENGES AND SAFEGUARDS—HOW TO MAKE
CERTIFICATION MORE EFFECTIVE

ection III presented some of the ways in which certifi-

cation can advance good governance. However, the

ability for certification systems to advance good gover-
nance depends on a multitude of factors, including the
design and functioning of the certification system, the capac-
ity for implementation of the system, and the ability of stake-
holders to participate in the system, among others. This sec-
tion explores some of the obstacles to certification, and pro-
vides some safeguards that can make certification more effec-
tive in both achieving its direct goals and advancing good
governance.

This section draws examples from various types of certi-
fication systems to illustrate some of the obstacles and
impediments to certification. Because the FSC is one of the
oldest, most widely-adopted and institutionalized certifica-
tion systems, it is also one of the most closely watched.
Therefore, many examples in this section are about problems
faced by the FSC. This is not meant to indicate that the FSC
has more pitfalls than other certification systems; indeed, the
FSC is considered to be among the more effective systems.
Rather, these FSC-based examples are discussed because they
are illustrative of problems found in certification systems
generally, and because they offer opportunities to identify
creative solutions to these problems.

A. CLEAR AND STRICT STANDARDS

In order for a certification system to be effective, it must
have clearly defined standards which form the foundation for
the system. Certification systems are most effective when
standards are performance-based, specific, implementable,
and auditable at the field level, as such standards make it eas-
ier to identify non-compliance, and thus have generally high-
er credibility among consumers. Standards defined as “gener-
al principles” or systems-based standards are more subject to
interpretation and thus it is more difficult to determine
whether they are being observed. This risks allowing certifi-
cation to be used as a means to cover irresponsible practices.
In addition, in order to ensure adherence, the standards must
provide for credible sanctions for non-compliance, such as
removal of benefits (e.g., a certification seal), public disclo-
sure of breach, remedial measures (e.g., product recall or
reparation of environmental damages), or expulsion from an
industry association.

Although the FSC system is often lauded for its clear,
strict, performance-based standards, a recent study points

out some failings of these standards in practice, and thus
serves to indicate some key safeguards for standard-setting.
First, the study examined FSC standards for percentage-
based labeling, which were adopted in May 2000 to increase
quantities of FSC-certified wood to meet rising consumer
demand. Under this policy, assembled wood products can
carry the FSC logo if the product contains 70 percent or
more wood from certified sources; chip and fiber products
can carry the logo with only 17.5 percent certified material
in the product. The study points out that few, if any, checks
can be applied to the non-certified portion of the product.
Therefore, the FSC only requires that the certified company
has a policy in place to check that the non-certified wood it
uses in the product does not violate FSC principles. In prac-
tice, this amounts to little more than a systems-based stan-
dard and industry self-certification with respect to the non-
certified wood in percentage-based products. As a result, cus-
tomers buying FSC-certified wood risk buying products
from controversial sources. According to the study, this pro-
vides an example of how the FSC has made the mistake of
adopting standards that increase the quantity of certified
product, but in turn limit overall quality assurance. The
study recommended that the FSC label not be permitted for
use on products containing non-recycled wood from non-
assessed sources, in order to avoid misleading consumers.'!
The same study also pointed to another shortcoming in
the FSC standards: “certification conditionalities,” which
permit a firm not in compliance with a particular standard to
be certified provisionally, rather than denied certification.
The FSC allows certification to be granted immediately, on
the expectation that the necessary improvements will be
made by the forest manager within a stipulated period of
time. According to this study, this practice weakens the FSC’s
performance-based assessment approach to one of “continu-
ous improvement.”'” The study points to several examples,
including a case study of FSC certification in the Perhutani
forest in Java. In this case, there was considerable evidence of
an abusive land tenure regime and extensive illegal logging,
which would have taken considerable time to resolve through
measures such as anti-corruption programs or changes in
government policy concerning land tenure. However, the
FSC-accredited certifier elected to treat these measures as
post-certification conditions, rather than preconditions, so

121 Rainforest Foundation, supra n. |4, at 6,22.The study also noted that percentage-based
labeling by a FSC-accredited certifying body, SmartWood, was found to violate Norwegian
consumer protection statutes. /d.

122 14 at 6,23
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that the certification could be granted immediately. Not sur-
prisingly, the conditions were never complied with.'”
Similarly, the MSC certified the New Zealand hoki fish-
ery on the basis of conditions to be met after certification was
granted, drawing heavy criticism from environmental
groups. These groups decried the MSC’s decision to certify
the fishery in spite of its high levels of environmental dam-
age and animal deaths, including the drowning of 1,000 fur
seals and 1,100 seabirds each year.”® In response, the MSC
pointed out that some of these concerns would be addressed
by a series of corrective actions that the fishery would be
required to take to retain its certification. However, environ-
mental groups called for the immediate withdrawal of certi-
fication because the hoki fishery did not currently meet the
MSC’s standards and therefore it would be misleading to
consumers to allow the fishery to certify its products.'
These examples illustrate the importance of clear and
strict standards in guaranteeing content-based assurances to
consumers, and thus retaining their credibility. Relaxing
standards through, for example, percentage-based labeling or
certification conditionalities, may increase the quantity of
certified product, but at the risk of losing credibility with
stakeholders and the public. However, relaxing standards
can help to increase supply of the certified product, which
may in some cases may be necessary to meet consumer
demand. For example, as discussed earlier, the demand for
FSC-certified wood currently exceeds supply. Percentage-
based labeling can help FSC to increase the supply of certi-
fied wood, even if it sets a lower standard by allowing the
inclusion of some non-certified wood product. In this situ-
ation, it is arguably preferable for consumers to have access
to wood containing some certified wood product than no
FSC-certified wood product at all. Therefore, the real ques-
tion is where to strike the balance between the need to main-
tain the integrity of the standard and the need to ensure ade-

quate supply.

B. EFFECTIVE THIRD-PARTY CERTIFICATION
ASSESSMENT AND MONITORING PROVISIONS

Independent, impartial, third-party certification assess-
ment and compliance monitoring is also necessary to ensure
the effectiveness and credibility of the certification system.
Most industry codes of conduct, or even certification systems
conducted by trade associations, such as Responsible Care,
rely on self-monitoring and self-reporting, which lessens
public credibility. Recognizing this, Responsible Care is, in

some countries, turning to external verification and indepen-
dent audit to provide credible monitoring and reporting.'*

Even where a certification system includes third-party
certification, it is not always effective, as the independence of
certifiers can often be compromised by bribes, threats, cor-
ruption, or financial incentives. For example, in the
Perhutani case study discussed above, the FSC-accredited
certifier (SmartWood) appeared to have been motivated by
financial incentives to certify a forestry operation, in spite of
the site’s lack of compliance with the FSC standards. In this
case, there was demonstrable evidence of intimidation and
violence against local villagers, sometimes with fatal conse-
quences; extensive illegal logging; and serious tenure dis-
putes. Although the assessment team recommended that cer-
tification be denied until these issues were resolved, the
SmartWood certification panel certified the operation,
apparently in order to advance SmartWood’s strategic busi-
ness development in Asia and Europe.'” In order minimize
the risk of such financial or other incentives tainting the
independence of certifiers, certification systems can rely on
practices such as peer review of certification decisions,
increased oversight and monitoring by the accrediting orga-
nization, and effective public complaint mechanisms.

Independent and effective monitoring should occur at
all points in the chain of custody in order to provide credible
assurances of quality. Several certification systems that have
adopted third-party certification have failed to ensure that
monitoring continued through the entire production pro-
cess. For example, Sierra Leone’s diamond certification sys-
tem only required government certification at the point of
export and monitoring at the first border of entry. It did not
require continued monitoring as diamonds were exported to
other countries for cutting, polishing, or trading, and was
therefore insufficient to regulate indirect imports. Diamonds
from Sierra Leone could therefore be sent to an intermediary
country, and then sent to a third country without certifica-
tion or monitoring. As one report noted, the Sierra Leone
certification system could only be effective if the diamonds
were accompanied by a certificate until they were polished
and sold as jewels.'*

A recent U.N. Panel report'® also documented problems
of ineffective monitoring in chain of custody certification.
The panel found that a Ugandan-Thai forest company called
DARA Forest was colluding with parties in the Ugandan
government to establish a system to fraudulently obtain FSC
certification for wood extracted illegally and unsustainably
from the DRC. According to its own internal documenta-
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tion, DARA Forest intended to deceive SmartWood (the
FSC-accredited certifier) by presenting Budongo forest, a
sustainably managed forest in Uganda, for certification
assessment. Once this forest was certified, DARA Forest
planned to import the logs from the DRC and process them
in Uganda together with the wood extracted from the certi-
fied Budongo forest in Uganda. In this way, DARA Forest
would attempt to have its entire production marketed as
ESC-certified wood. This would not be possible if
SmartWood’s chain of custody monitoring could adequately
ensure that wood from non-certified sources did not enter
the certified trade chain. However, as the Rainforest
Foundation has documented in numerous case studies,’* the
flaws in FSC’s chain of custody certification allow for easy
abuse. In particular, the Rainforest Foundation notes that
“non-exclusive” chains of custody, where a forestry operation
produces both certified and non-certified timber, are often
impossible to assess, due to the high cost of monitoring
wood from non-certified sources. The Rainforest Foundation
therefore has recommended that the FSC establish proce-
dures for monitoring legality of non-certified wood back
through the entire trade chain, and abolish “non-exclusive”
chain of custody certification options in trade chains that
have been found to engage in false labeling."!

In order to ensure continued compliance with the certi-
fication standards, monitoring must take place over an
extended period of time. This is especially important if the
standards have changed over time. For example, Green
Globe, a mass international tourism certification program,
originally did not require performance-based standards or an
independent audit for certification. However, it was later
renamed Green Globe 21 and revamped to include an inde-
pendent audit, and later overhauled again to include perfor-
mance-based standards. Given all of Green Globe’s revisions,
there are hundreds of companies out there that were autho-
rized to use Green Globe logos in the past, and that contin-
ue to display them today, although they have not been
through and may not qualify for certification under Green
Globe 21. The lack of monitoring and re-certification of
these companies has damaged Green Globe’s credibility as an
independent certification agency.'®?

C. EFFECTIVE PROCESSES
FOR ACCREDITING CERTIFIERS

While some certification bodies, such as Costa Rica’s
CST, are small enough in scale to conduct certification
assessment themselves, most rely on accreditation of certi-
fiers. The certification bodies—the “owners” of the certifi-
cation system—establish standards for accreditation, accred-
it certifiers, and monitor their performance to ensure that

130 See Rainforest Foundation, supra n. 14.
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they are adequately upholding the standards of the certifica-
tion system. Certifiers that fail to do so can, in theory, lose
their accreditation. Because certifiers are the ones in the field,
interpreting and applying the standards on a day-to-day
basis, effective accreditation of the certifiers is crucial to
maintaining the legitimacy of a certification system.

Effective accreditation standards and processes can
ensure that certifiers are independent and impartial, so that
they produce fair and consistent certification decisions.
Certification bodies should therefore seek to eliminate
potential conflicts of interest that would threaten this impar-
tialicy. However, as the Rainforest Foundation report indi-
cates, the FSC permits—and even creates—various conflicts
of interest for the organizations that it accredits. First, the
FSC allows certifiers to also offer forest consultancy services,
creating a major incentive for certifiers to certify forest oper-
ations (who are often the same clients who have paid them
for their consultancy services).'”® A key safeguard to avoiding
this type of conflict of interest, adopted by several accredita-
tion programs, would be to prohibit certifiers from even
offering informal advice.'*

Second, the FSC-accredited certifiers have strong finan-
cial incentives to certify as many forest operations as possible,
even when they do not comply with FSC principles.’ The
Rainforest Foundation report notes that there is extensive
competition among FSC-accredited certifiers for certifica-
tion business, which can be quite lucrative. In order to attract
customers, certifiers impose the least stringent standards they
can, and often ignore failings and defects that would prohib-
it certification.”? Moreover, the FSC lacks sufficient moni-
toring or disciplinary procedures to ensure compliance by
certifiers, which further perpetuates their lack of accountabil-
ity. According to the report, there is little oversight of certi-
fiers by the FSC, even after corrective action requests have
been issued against them; the step of suspension of accredi-
tation has been taken only once, despite the fact that there
have been many reasons for serious concern about the quali-
ty of the work of various certifiers; and although the FSC
manual allows the FSC to carry out unannounced inspection
visits, this has never been done.'” The Rainforest
Foundation recommended that the FSC eliminate accredita-
tion of independent certifiers, and instead require forest
managers to seek certification directly from the FSC
International Secretariat. The Secretariat would appoint
assessors, who would be approved by National Working
Group in the country, and the Secretariat would make certi-

133 A similar conflict of interest is raised where accounting firms provide both financial
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fication decisions on the basis of recommendations provided
by the assessors.”*® Many of the conflict of interest problems
could also likely be minimized by more consistent oversight
and unannounced inspection of certifiers, as well as more
credible sanctions for non-compliance, including removal of
accreditation.

A certification body must also ensure that its standards
that are applied in the field are in fact consistent with the cer-
tification system. The Rainforest Foundation report found
that although the FSC technically requires certifiers” specific
assessment systems to reflect the FSC Principles and Criteria,
it has accredited ones that are not actually equivalent. For
example, the FSC requires that certifiers include in their
assessment systems a definition of “major failings,” the prob-
lems and issues that would mandate denial of certification to
a forestry operation. However, according to the report, this
requirement has been largely ignored, as the FSC has accred-
ited certifiers that have failed to define what would constitute
a “major failing.” Without a definition of “major failing,”
there is almost nothing a forestry manager can do that would
necessitate a denial of certification.'”

The Kimberley Process diamond certification system
also raises interesting issues about monitoring the certifiers,
as the certifiers in this system are national governments. If a
government is corrupt, ineffective, or “captured” by industry,
can an international body prevent or remove its “accredita-
tion” to certify diamonds as conflict-free? Under the
Kimberley Process agreement, the answer is effectively “no.”
There is no independent assessment of a government’s abili-
ty to comply in order for it to become a participant: a gov-
ernment simply needs to assert that it is “willing and able to
fulfil the requirements of the system,” and there is no real
mechanism to determine whether the government is actually
able to fulfil the requirements. Moreover, once a government
becomes a participant to the system, there is essentially no
independent investigation allowed into its certification prac-
tices unless there is “credible evidence” of “significant non-
compliance,” and the government consents to the investiga-
tion. Several experts, including the U.S. General Accounting
Office (GAO)," have suggested that there should be more
monitoring of national governments compliance in this sys-
tem. Effective monitoring would include routine review mis-
sions at least once every two years to examine whether there
is a designated export/import authority; whether all diamond
mines are licensed (and whether others are prohibited from
mining); whether all miners are licensed; whether there are
up-to-date production statistics and a computerized database
of producers; whether all buyers, sellers and exporters are
keeping the requisite records; whether forgery-proof certifi-
cates are being used; whether the importing authority is noti-

138 See id. at 6.
139 See id. at 19,7, 29.
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fying exporters of import confirmation; whether tamper-
proof containers are being used; and whether there are suffi-
cient numbers of qualified inspectors.'*!

D. RELIABLE WAYS TO DISTINGUISH LEGITIMATE
FROM NON-LEGITIMATE GOODS

Because certification relies largely on market forces, con-
sumers must have reliable information to distinguish legiti-
mate from non-legitimate goods. In some limited cases, such
as an all-out ban on certain goods, consumers may be able to
physically distinguish legitimate from non-legitimate goods.
For example, until recently, the Convention on International
Trade in Endangered Species (CITES) banned all sales of
ivory to protect elephants from poaching. Thus, consumers
could easily tell that any ivory being sold was illegally har-
vested. However, at a recent CITES convention, delegates
agreed to one-time sales of stockpiled ivory by South Africa,
Namibia, and Botswana in 2004. The CITES statement said
that the permission for the one-time sale would be supervised
through a “rigorous” control system." In order for any con-
trol system to work, there must be some way to distinguish
the legal ivory from the illegal, poached ivory. Since there is
no intrinsic way to tell the difference, any such system would
likely have to rely on some sort of certification system to dis-
tinguish the two. However, this kind of certification requires
effective monitoring and enforcement at each link in the
chain of custody. Unless the certification system is closely
monitored and enforced, illegal ivory will find its way into
the legal market, thus providing incentives for poaching.
Kenyan wildlife officials, who recently made their biggest
seizure of ivory in three years, fear that the decision to allow
the one-time sale of ivory stockpiles is already encouraging
poachers and illegal dealers.'” In addition, conservationists
in countries as far away as India worry that the release of
African stockpiles will make poaching and smuggling of
Indian elephants easier.'*

Where it is impossible to physically distinguish between
legitimate and non-legitimate products, consumers must rely
on certification seals or labels. However, there is often a pro-
liferation of labels, as industry has learned that they can be
used to their advantage. This can often have the effect of con-
fusing the consumer. For example, in eco-tourism certifica-
tion, the plethora of eco-labels has confused consumers and
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undermined the credibility of eco-tourism certification pro-
grams. In a number of countries, there are several competing
and overlapping certification programs, making it difficult
for consumers to distinguish among them. In Costa Rica, at
least four programs—CST, New Key, Green Globe, and
ECOTEL—have all rated accommodations based on their
environmental performance.'

The best solution to consumer confusion is consumer
education. Educated consumers will know what to look for
in assessing certified products, such as chain of custody cer-
tification and independent verification. In most industries,
few certification systems actually offer such protections, so
the ones that do stand out as the most credible among con-
sumers. Another way to address the problem of consumer
confusion is for the government to adopt a certification sys-
tem, as happened in the case of organic food labeling in the
United States. The government label could then potentially
provide a consistent, reliable baseline standard for con-
sumers. However, although the government label may help
to combat consumer confusion, it also risks misleading con-
sumers if its standards are less strict than other prevailing sys-
tems. For example, leading organic producers in the United
States have criticized the government’s organic food certifica-
tion and labeling system as being insufficiently protective,
and have strongly opposed the governments regulatory
monopoly on such certification.'*

Even more reliable methods for consumers to distinguish
between legitimate and non-legitimate goods may lie in tech-
nology. For example, technological innovations (such as dia-
mond bar coding) can make chain of custody certification
for diamonds more effective by limiting opportunities for
corruption and tampering. A recent study by Global Witness
noted that currently there are systems that can: calculate and
record the individual profiles of rough diamonds, confirm
the identity of a parcel of stones that has been registered with
this method, mark rough diamonds with individual bar
codes or other readable inscriptions, mark cut diamonds with
bar codes and logos, identify and verify the identity of cut or
rough diamonds that have been coded, and record and veri-
fy the individual optical signature that a cut diamond
exhibits using laser refraction.'” Similar types of technology
may exist or be developed to assist consumers in distinguish-
ing legitimate from illegitimate products in other certifica-
tion systems.
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E. PARTICIPATION OF ALL STAKEHOLDERS

Public involvement in certification systems, throughout
the standard-setting, certification assessment, and monitor-
ing stages, can help to ensure that the certification system
meets the specific needs of local communities. By advancing
community needs, a certification system in turn can generate
public support for the system, increasing the demand for cer-
tification and the amount of product being certified. For
example, by meeting the needs of local farmers, fair trade cof-
fee certification generates community support and is able to
expand in scope and coverage. In addition, local communi-
ties may enhance the effectiveness of a certification system by
providing valuable input, such as information on the organi-
zation being assessed, objective evidence of compliance or
noncompliance with requirements, or other information that
may not be apparent to auditors. While several certification
systems profess to consider stakeholder views and require
public consultation, few actually have included meaningful
public participation in the certification process. Case studies
on public participation in the FSC certification system pro-
vide examples of the extent of public participation, both in
developing the certification system and in shaping individu-
al certification decisions.

As discussed above, the FSC requires a multi-stakehold-
er process of developing regional or national standards based
on the FSC’s global Principles and Criteria. The Rainforest
Foundation reports that these regional or national working
groups and standard-setting processes have generally been
inclusive and effective at promoting dialogue between inter-
est groups.™ The FSC process in British Columbia, for
example, carefully maintained multi-stakeholder representa-
tion by setting up an extra chamber specifically to represent
indigenous people, and by actively seeking out people that
were normally excluded from forestry decision-making and
bringing them together to draft regional standards.'®
Similarly, the Saami, an indigenous group in Sweden, was
able to effectively participate in national standard-setting
processes, helping to create forestry management standards
that preserve their traditional, forest-based livelihoods."

At the same time, the Rainforest Foundation report also
pointed to counter-examples in which the public had not
had meaningful participation in the standard-setting process.
For example, in Ireland, the balance of power was deliberate-
ly manipulated to ensure that economic interests would have
a decisive share of the votes;"' in Malaysia, social stakehold-
er groups withdrew when it became clear to them that their
presence would only legitimize a process that did not actual-
ly attempt to take their concerns into account;'” and in
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Ontario, the provincial government tried to bypass regional
multi-stakeholder standard-setting processes by attempting
to strike a mutual recognition deal with FSC-Canada.” On
balance, however, it seems that certification development
processes are often open to public involvement, and the pub-
lic—or at least some component of the public with the
capacity to do so—has regularly played a meaningful role in
such processes.

In contrast, public participation in the FSC seems to be
much more limited in individual certification decisions.
According to the Rainforest Foundation report, although
FSC principles require certifiers to consult with stakeholders
in making certification decisions, they provide little guidance
as to how stakeholder views are to be considered. Because
certifiers have a strong financial incentive to certify forest
operations, they often neglect the views of local communi-
ties. Moreover, the report noted, certifiers ability to assess
complex land tenure questions and issues concerning indige-
nous peoples can be limited."* Both factors result in little con-
sideration of community needs and views in individual certi-
fication decisions, in spite of the FSC principles and often
regional or national standards requiring such consideration.

For example, in SmartWood’s certification of the
Perhutani forest in Java, local concern over corruption and
tenure rights were ignored altogether in the assessment pro-
cess.”” Similarly, notwithstanding a Public Summary Report
from its assessment team indicating pervasive land tenure
problems expressed by villagers, a FSC-accredited certifier
certified the Forestry Industry Organization in Thailand
without providing any evidence that these problems were
even considered in the final certification decision.”® Public
participation in individual certification decisions would like-
ly improve if the certification body (in this case, the FSC)
were to provide clearer guidance on public consultation. For
example, the certification body could require a specified
minimum number of consultations, educational and infor-
mation dissemination efforts to enable the public to effec-
tively participate in the consultation process, and direct out-
reach to communities to ensure all elements of the commu-
nity are consulted with. In addition, the certification body
would need to exercise greater oversight over certification
decisions, and require that certifiers have sufficient experi-
ence with and understanding of public participation issues.

Public reporting and complaint mechanisms can help to
ensure that certification systems remain accountable to the
community. While certification systems may provide for
such mechanisms, marginalized stakeholders may have diffi-
culty accessing them. For example, the Rainforest
Foundation’s investigation of the FSC illustrates some of the
obstacles faced by such stakeholders: documents explaining
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the complaint procedure are long, highly legalistic, and avail-
able only in English; complainants are required to deposit
money to defray the costs of investigating a complaint; only
FSC members are permitted to complain; and the timeliness
requirements can be difficult for small NGOs to comply
with."”

Similarly, lack of capacity or resources may exclude
marginalized stakeholders from other aspects of certification
procedures, such as standard-setting or consultation in indi-
vidual certification decisions. For example, important groups
(such as indigenous peoples) may be invited to attend stan-
dard-setting meetings, but may not have the resources to trav-
el or a representative able to understand and provide input to
the process. Similarly, an illiterate community may be invited
to submit written public comments, but would be ill-
equipped to do so. Therefore, capacity-building programs
and resources for local communities should be a key compo-
nent of a certification system.

F. TRANSPARENCY THROUGHOUT THE
CERTIFICATION PROCESS

Transparency is vital for stakeholders to trust that a cer-
tification assessment is not being manipulated by special
interests, is free of corruption, and is consistent with the
standards of the certification system. Transparency helps to
prevent against “greenwash’—certification systems that
appear to be ecologically-friendly when they are not.
Transparent certification systems allow the public to access
key certification procedures and documents, thus enabling
the public to make its own decision about whether or not the
result is acceptable and to more effectively participate in the
certification system.

Public participation and consultation are key to the
transparency of a certification system. As discussed above,
public consultation helps to make stakeholders more aware
of the issues, and in turn, enables them to provide valuable
input into certification procedures and decisions. In order to
increase transparency, public consultation should include a
diverse and representative range of people and appropriate
consultation methods to enhance participation by all.

In addition, transparency can be enhanced by making
information easily accessible and publicly available to stake-
holders. This should include information on the certifica-
tion body, the accreditation process, and the accredited certi-
fier, which would allow the public to assess the independence
and effectiveness of the accrediting and accredited organiza-
tions. The Rainforest Foundation’s study of the FSC reveals
that this information may not be provided, even where certi-
fication bodies claim to do so. For example, although the
FESC claims to provide annual “summary reports” of the
accreditation process, they are not routinely made available

157 See id. at 45.



to the public, and the public receives no information about
corrective action requests involving accredited certifiers.”
Access to this kind of information is necessary to maintain
the credibility and effectiveness of a certification system.

The public should have access to information on the cer-
tification standards, guidelines for interpretation, and assess-
ment and monitoring procedures. A good model for this is
the FSC regional working group in British Columbia that
provided not only the standards developed, but also all relat-
ed methodologies and a chronicle of the standard-setting
process to the public.'”

Finally, the public should have access to the full range of
factual documents necessary to understand the basis of certi-
fication decisions, such as full certification assessment
reports, including any findings of non-conformance with the
standards, and post-certification compliance reports. This is
an area that most certification systems are only starting to
address. The Rainforest Foundation reported that the public
has very little information about the basis for FSC certifica-
tion assessments, finding that the Public Certification
Summary reports do not provide enough information for the
public to determine whether certification was conducted rig-
orously and that there are sometimes significant discrepan-
cies between the public report and the full report.'®
Although some restrictions on public disclosure may be nec-
essary to protect commercial confidentiality, these restrictions
should be narrowly construed so as to protect only the truly
sensitive trade or business information. In addition, because
the costs of producing and distributing the required public
information may often be prohibitive for small-scale enter-
prises, certification systems should include processes to assist
small-scale enterprises in complying with their public disclo-
sure obligations, such as financial and technical assistance or
simplified disclosure requirements for such enterprises.

G. CAPACITY-BUILDING

Certification depends on the capacity of certifiers to
implement the system, as well as the capacity of participants
to seek and maintain certification. Both developing countries
and smaller-scale operations often lack sufficient capacity to
implement and participate in certification systems.
Therefore, in order to ensure effective implementation and
participation, a certification system would need to build in
mechanisms to improve the capacity of these groups.

Natural resources are often found in developing coun-
tries that lack the capacity to implement certification sys-
tems, posing significant obstacles to implementation of inter-
national certification systems. For example, many African
countries rich in diamond resources—including Sierra

Leone, Namibia, Angola, and the DRC—Ilack strong inspec-
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tor training, computers to record data, and high-level tech-
nology to identify conflict diamonds. Such lack of capacity is
often reflected in differential rates of participation in certifi-
cation systems. For example, most certified forests are found
in developed countries—in fact, just two developed coun-
tries (Sweden and the United States) account for 61 percent
of FSC-certified forests around the world.'" In effect, certifi-
cation has identified good current practice, mainly in the
richer nations with the capacity to participate in and imple-
ment certification programs, leaving the worst forestry prob-
lems in the developing countries largely unaffected. There is
therefore a strong need for capacity-building programs for
developing countries.

Capacity-building programs are also needed to enhance
the ability of smaller-scale operations to participate in certi-
fication systems. Currently, 85 percent of FSC-certified
wood comes from large-scale forestry operations,'* suggest-
ing that there are deterrents to participation by smaller oper-
ations. One such deterrent has been the potentially high cost
of FSC certification for small-scale forestry enterprises. The
FSC has developed some ways to lower the costs of certifying
these small-scale enterprises in order to increase their partic-
ipation. One approach has been through group, or “umbrel-
la,” systems under which the combined forest area of all par-
ticipants is viewed as a single management unit. Umbrella
certifications have cut the cost to roughly a tenth of that of
the usual single forest certification price.'”® The FSC also
offers less complex certification procedures for small opera-
tions that are not part of a group system. Another model cre-
ated to assist small-scale forest enterprises is the U.K.
Woodland Assurance Scheme, a state-created alternative cer-
tification system made intentionally compatible with the
FSC’s requirements. Under this system, forest owners who
are already in compliance with the U.K’s National Forestry
Standard can enjoy the benefits of FSC certification with
only modest additional work and significantly reduced costs
and bureaucracy. In addition to cost, technological know-
how often deters small-scale operations. In particular, stan-
dards can often be too complicated, technical, and lengthy
for small-scale foresters, particularly those in developing
countries who often do not have formal forestry training or
are illiterate. One solution can be for certification organiza-
tions to provide simplified standards and capacity-building
workshops targeted to small-scale foresters.

H. REDUCE INCENTIVES FOR SMUGGLING

Smuggling can undermine the effectiveness of a certifica-
tion system. For example, if the Revolutionary United Front
were able to smuggle conflict diamonds out of Sierra Leone

161 See Gunningham & Sinclair; supra n. 30, at |3.
162 See Bass et al, supra n. |13, at 2.

163 See World Wide Fund for Nature, Certification: a Future for World's Forests, supra n. 4, at
7,0012
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and enter them into legal trade, the diamond certification
system would not be effective in cutting off its source of
funding. Rather, the certification system would simply serve
as a public relations boost for the diamond industry, provid-
ing consumers with a false sense of security and having little
real impact on the trade in conflict diamonds. Therefore, it
is important to reduce incentives for smuggling, and increase
incentives for entering products into legal trade.

There are a number of financial incentives that can be
used to target the often well-established culture of smug-
gling surrounding many natural resources. For example, in
Sierra Leone, the government auctions any illegally harvest-
ed or conflict diamonds that it confiscates, distributing 40
percent of the proceeds to the person responsible for confis-
cation.' This helps create incentives for disclosure, open-
ness, and accountability. In addition, the government has
made diamond-producing communities stakeholders in the
correct operations of export systems by distributing 0.75
percent of the value of all export taxes to these communities.
This has created incentives for disclosure by the people who
are most likely to have the information and increased incen-
tives for legal trade of diamonds, thus resulting in greater tax
revenue for the government and funding that the producing
communities can use towards development and mining
reclamation.'®

In mandatory government certification systems, such as
those for diamonds, certification may actually increase incen-
tives for smuggling, unless adequate safeguards are taken.
Because these systems require that all exported diamonds be
accompanied by a government-issued certificate and have in
place various mechanisms to detect conflict diamonds,
traders of conflict diamonds would be more likely to try to
smuggle them than go through legitimate government chan-
nels where they could be detected and confiscated. In order
to reduce smuggling in this situation, it is necessary to con-
vince as many diamond traders to register and do business
through legal channels as possible. This means enhancing
access to import and export licenses, as limiting the number
of license holders could lead to corruption and increased
smuggling, making license holders “gatekeepers” to diamond
transactions.'® Another key safeguard—one that is conspicu-
ously missing from the Kimberley Process agreement—is a
mandatory, auditable “chain of warranties” from the mine or
field to the customer. Under the Kimberley Process agree-
ment, the mandatory chain of custody ends at the point of
import, and participation in the subsequent industry chain
of warranties is voluntary. Therefore, smuggled conflict dia-
monds can enter legal trade at that point in the chain.

Another safeguard against smuggling is a legal prohibi-
tion on carrying large quantities of cash without proper doc-
umentation. This is common banking practice in the United

164 5ee U.S. Agency for International Development, supra n. |14, at 13.
165 e id. at 20-21.
166 See id. at 8.

States and Europe, and would help to differentiate legitimate
traders from smugglers.'”

l. AVOIDING CONFLICTS WITHWTO
OBLIGATIONS

The World Trade Organization (WTO) treaties and
rules present potential obstacles to enacting a certification
system. The WTO’s stated objective is to prevent impedi-
ments to free trade, and because certification systems often
have the effect of restricting trade based on how a product
was made, they can give rise to claims that a specific system
or regulation poses a barrier to free trade. A review of the
WTO jurisprudence suggests that there may be circum-
stances in which a certification system could constitute a bar-
rier to international trade in violation of a government’s
WTO obligations. However, there are numerous exceptions
that should accommodate various types of certification sys-
tems, and it should be possible to design systems so that they
adequately conform to one of these acceptable exceptions in
order to avoid conflicts with WTO obligations.

1. THE LEGAL OBLIGATIONS

The WTO obligations of most relevance are the General
Agreement on Tariffs and Trade (GATT)"® and the
Agreement on Technical Barriers to Trade (TBT).* The
GATT was created in 1947 to liberalize trade between
nations. In 1994, the GATT was incorporated into the
WTO, a larger agreement and a formal institution. The
TBT was created in 1994 and is also a WTO agreement.

Although there are other agreements that may be rele-
vant in the contexts of specific certification initiatives (e.g.,
the Agreement on Government Procurement, the General
Agreement on Trade and Services, the Agreement on the
Application of Sanitary and Phytosanitary Measures), these
are beyond the scope of this paper.

a) The General Agreement on Tariffs and Trade (GATT)
The GAT'T is the broader of the two agreements, apply-
ing to a variety of government measures that restrict trade in
goods. The main GATT rules are provided in Articles I, III,
and XI. Article I contains the Most Favored Nation (MFN)
provision, prohibiting any measures that discriminate

167 See id. at 15.

168 General Agreement on Tariffs and Trade, Oct. 30, 1947, 61 Stat. A3, 55 UN.TS. 187
[hereinafter GATT]. Prior to the Final Act, the original GATT was applied through the
Protocol of Provisional Application. Protocol of Provisional Application of the General
Agreement on Tariffs and Trade, opened for signature Oct. 30, 1947, 61 Stat. A2051, 66
UN.TS. 308. The rules of the GATT now constitute the principal rules of a larger agree-
ment and formal international institution, the World Trade Organization (WTO). General
Agreement on Tariffs and Trade: Final Act Embodying the Results of the Uruguay Round of
Multilateral Trade Negotiations (Apr. 15, 1994), reprinted in LAW AND PRACTICE OF THE
WORLD TRADE ORGANIZATION (Joseph F. Dennin, ed., 1996).

169 Agreement on Technical Barriers to Trade, Annex | A Multilateral Agreements on Trade
in Goods, Marrakesh Agreement Establishing the World Trade Organization (Apr. 15, 1994).
[hereinafter TBT Agreement].



between “like products” from different member countries.
Article III contains the National Treatment provision, pro-
hibiting any measures that discriminate between foreign and
domestic “like products.” Finally, Article XI prohibits any
quantitative restrictions, such as bans, quotas, or import
licenses, on the import or export of “like products.”

The GATT also provides for certain exceptions to these
rules. Article XX(b) permits measures “necessary to protect
human, animal or plant life or health,” even if they are found
to violate Articles I, III, or XI. “Necessary” in this context
means that there are no reasonably available alternative
methods that are less trade-restrictive.””* In addition, Article
XX(g) permits measures “relating to the conservation of
exhaustible natural resources.” A measure “relating to” the
conservation of exhaustible natural resources is one that is
“primarily aimed at” conservation of those resources."”

Even if a measure falls under one of these exceptions, the
introductory clause (or “chapeau”) of Article XX provides
that it cannot be applied in an arbitrary or unjustifiable way,
or as a disguised restriction on trade. For example, in the
Shrimp-Turtle case,” the WTO Appellate Body found that
the U.S law banning the import of shrimp caught without
turtle exclusion devices (TEDs) was implemented in an arbi-
trary and unjustifiable manner and was therefore inconsis-
tent with the “chapeau.” In this case, the Appellate Body
found several aspects of implementation to be problematic.
First, because the U.S. law only allowed for certification on a
country-by-country basis, based on the country’s laws, it
would effectively ban the import of even shrimp caught with
TED:s in a country that permitted the catching of shrimp
without TEDs. In addition, the U.S. measure provided
inadequate opportunities for foreign countries or shrimp
fisherman to appeal U.S. government decisions on certifica-
tion. Finally, the U.S. government had imposed this ban
without attempting to negotiate a multilateral solution to
protect sea turtles with countries subject to the embargo.
These factors led the Appellate Body to conclude that the
U.S. import ban was inconsistent with the WTO.

Measures restricting non-product related process or pro-
duction methods (PPM)," such as the U.S. ban in Shrimp-
Turtle, have often raised controversy over their WTO-consis-

170 See GATT Panel Report on Thailand—Restrictions on Importation of and Internal Taxes on
Cigarettes Nov. 7, 1990, GATT B.I.S.D. (37th Supp.), para. 75. In determining whether a more
GAT T-consistent approach is reasonably available, it is necessary to consider the “vitality” or
importance of the policy objective and the extent to which an alternative measure would
contribute to achieving this objective. See WTO Appellate Body Report on European
Communities—Measures Affecting Asbestos and Asbestos-Containing Products, Mar. 12,2001,
WT/DSI35/AB/R, para. 1 72.

171" United States—Standards for Reformulated and Conventional Gasoline, Apr: 29, 1996,
WT/DS2/ABIR, at 18.

172 United States—Import Prohibitions for Certain Shrimp and Shrimp Products, [hereinafter
Shrimp-Turtle], Nov. 8, 1998, WT/Ds58/AB/R.

173 PPM-based measures are those that discriminate between products based on how they
are produced. Non-product related PPMs are those that do not affect the product’s physi-
cal or other identifiable characteristics. For example, as discussed in the context of the
Shrimp-Turtle case, the method of harvesting shrimp does not impact the actual physical
composition of the shrimp itself. Therefore, the U.S. import ban on shrimp harvested from
countries that do not require the use of TEDs would constitute a non-product related PPM-
based measure.
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tency. In the early 1990, the GATT Panel disfavored mea-
sures restricting non-product related PPMs, as evidenced by
its decision in the first 7una-Dolphin case.'
from the U.S. ban on tuna from countries that allowed tuna
harvesting methods inconsistent with the United States’ “dol-
phin-safe” fishing regulations. The Panel found that this
PPM-based measure was a quantitative restriction in viola-
tion of the GATT Article XI, and could not be justified as
“necessary” under the Article XX conservation exception.
Although this decision was never adopted by the GATT
panel, it pointed to the difficulties countries could face in
enacting PPM-based certification measures for public policy
purposes. However, in the Shrimp-Turtle case,'” the WTO
Appellate Body effectively reversed the conceptual basis of
the Tuna-Dolphin decision. In this case, the Appellate Body
indicated that under GATT Article XX(g), countries could
use non-product-related PPM-based measures in order to
pursue environmental objectives, so long as they are consis-
tent with the Article XX “chapeau.” Here, the Appellate
Body found that the U.S. shrimp embargo violated the
Article XX “chapeau” because it was applied in an arbitrary
and discriminatory manner, as discussed above. Nonetheless,
this was a landmark decision in establishing that PPM-based
measures could in fact be WTO-consistent in certain circum-
stances. This was subsequently confirmed in the Shrimp-
Turtle implementation review panel decision,"”® in which the
WTO panel and Appellate Body found that the U.S’ revised
shrimp import restrictions (which are PPM-based but treat
the countries involved more fairly) do not violate WTO obli-
gations.

Finally, Article XXI of the GATT allows members to
take measures “necessary” to protect their essential security
interests or to act in pursuance of their UN peace and secu-
rity obligations. This Article embodies the concept of
national sovereignty, respecting the right of nations to pro-
tect themselves from external threats. For this reason, Article
XXI is written broadly and allows nations greater latitude
than the general exceptions under Article XX."7  Legislative
history indicates that drafters intentionally separated the
Article XXI security exception from the general exceptions
under Article XX, which, unlike the security exception, are
subject to the anti-discrimination requirement of the Article

This case arose

174 United States — Restrictions on Imports of Tuna, Sept. 3, 1991, GATT Doc. DS21/R, B.LS.D.

(39th Supp.) (unadopted). There were two Tuna-Dolphin cases. In the first case, known as
“Tuna-Dolphin I;" Mexico requested a GATT panel in 1991 to challenge the United States’
export restrictions on Mexican tuna under the U.S. Marine Mammal Protection Act. In the
second case, known as “Tuna-Dolphin II” the European Union lodged a complaint in the
GATT panel, leading to a second panel report on the issue. For a detailed discussion of
GATT case law on PPMs, see International Institute for Sustainable Development and
Centre for International Environmental Law, The State of Trade Law and the Environment: Key
Issues for the Next Decade, 8-23 (Feb. 2003), http://www.iisd.org/trade/pubs.htm (last visited
April 23,2003).

175 Shrimp-Turtle, supra n. |73,

176 United States — Import Prohibition of Certain Shrimp and Shrimp Products, Recourse to
Article 21.5 by Malaysia, Report of the Panel, June |5, 2001, WT/DS58/RW; United States —
Import Prohibition of Certain Shrimp and Shrimp Products, Recourse to Article 21.5 by Malaysia,
Report of the Appellate Body, Oct. 22,2001, WT/DS58/AB/RW.

177 See Price, supra n. 3, at 20.
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XX “chapeau.””® This provision has rarely been invoked, but
arguably constitutes a strong authority to justify a country’s
certification system, particularly if created through multilat-
eral negotiations and to control armed conflict.

b) Agreement on Technical Barriers to Trade (TBT)

The TBT Agreement emerged as a response to the
increased use of technical standards, such as import restric-
tions on the size, quality, and labeling of products, as non-
tariff barriers to trade. The TBT Agreement regulates the use
of both mandatory “technical regulations” imposed by gov-
ernments, and voluntary “standards,” including standards
imposed by non-governmental organizations.

Technical regulations are permitted under the TBT
Agreement as long as they meet the “most favored nation”
and “national treatment” requirements'”” and are not more
trade-restrictive than necessary to fulfill a “legitimate” objec-
tive, such as protection of human health or safety, plant or
animal life or health, or the environment.”®® Government
labeling requirements, for example, are permitted under the
TBT Agreement as necessary to fulfill the legitimate objec-
tive of protecting human health and safety."!

Although government eco-labeling requirements are
generally considered legitimate “technical regulations” under
the TBT Agreement, potential trade disputes can arise with
respect to eco-labeling requirements based on non-product
related PPMs. Some have argued that the most favored
nation and national treatment provisions of the TBT
Agreement prohibit labeling requirements that distinguish
between “like products” based on their PPMs. Many devel-
oping countries, in particular, have resisted PPM-based label-
ing requirements because such labels could limit their market
access based upon the environmental or social standards of
developed countries.”™ The United States has also strongly
criticized the European Union’s development of mandatory
labeling requirements for genetically-engineered food as
impermissible PPM-based measures under the TBT
Agreement.'™ At the same time, such PPM-based labeling
requirements have been widely used by the United States and
others,"™ and have not yet been subjected to WTO chal-
lenge.'"™ However, WTO members have recognized the need

178 see id

179 TBT Agreement, Article 2.1. See also Palmer, supra n. 169, at 9.

180TRT Agreement, supra n. 169, Article 2.2. Id.

181 See Chris Wold, Multilateral Environmental Agreements and the GATT: Conflict and
Resolution?, 26 Envt'l L. 841, 859 (citing Canada—Measures Affecting Exports of Unprocessed

Herring and Salmon, GATT Doc. L/6286, B.I.S.D. (35th Supp.) 98 (adopted March 22, 1988)),
n. 163, at 865 (indicating that the TBT Agreement defines “technical regulation” to include a
document which “may include or deal exclusively with ... labeling requirements.”)

182 Harrison Institute for Public Law/Consumer's Choice Council, Briefing Paper: Recent
Developments Concerning Trade Rules and Private Labeling and Certification Programs, 4 (Feb.
25, 2002), http://www.consumerscouncil.org (last visited April |3,2003).

183 See id, at 6.
184 See, e.g, 16 US.C. 1385 (1994) (US. labeling requirements for “dolphin-safe’” tuna).

185 See Harrison Institute, supra n. 182 at 3 (noting that WTO dispute settlement panel has
not yet addressed this issue).

to further study the issue of environmental labeling under
the WTO rules.'

In contrast to mandatory government technical regula-
tions, “standards” are defined under the TBT Agreement as
voluntary, approved by a “recognized body,” and intended
for common and repeated use.'"” The TBT permits the use of
such standards. The use of an international standard is pre-
sumed to be consistent with the TBT Agreement.'® If a non-
governmental body issues the standard, governments are
required to take reasonable measures to ensure that the non-
governmental body complies with the “Code of Good
Practice for the Preparation, Adoption and Application of
Standards” (Code of Good Practice).'® The Code of Good
Practice requires that standards not create unnecessary obsta-
cles to trade,” that they be based upon relevant internation-
al standards where possible,”" and that they not duplicate or
overlap with standards issued by other bodies.'

2. APPLICATION TO CERTIFICATION SYSTEMS

a) Voluntary Non-Governmental Certification Systems

A voluntary, non-binding certification system developed
by non-governmental actors, which does not depend on gov-
ernment participation, would not likely raise any WTO con-
cerns. An example of such a system would be the FSC tim-
ber certification system, which was developed by NGOs and
relies solely on private, market-based incentives, with no gov-
ernment enforcement. FSC certification has avoided WTO
conflicts due to its voluntary, non-governmental nature.

Voluntary, non-governmental certification systems do
not raise GATT issues because they are developed and imple-
mented by non-governmental organizations, and only gov-
ernments are required to comply with GATT.

They are also unlikely to raise TBT issues, which would
arise only if the NGO-issued certification standards amount-
ed to “standards” within the meaning of the TBT—i.e.
approved by a “recognized body” and for common and
repeated use. “Recognized body” is not defined in the agree-
ment, but probably would include large international bodies
like the International Organization for Standardization
(ISO). Where such “standards” are involved, governments are
required to “take such reasonable measures as may be avail-
able” to ensure that the non-governmental bodies in their
territories implementing this standard observed the TBT

186 The Declaration from the WTO Ministerial Conference in Doha, Qatar, instructs the
Committee on Trade and Environment to study the issue of environmental labeling to
determine whether there is a need to clarify their status under WTO rules. See Consumer
Choice Council, Trans Atlantic Consumer Dialogue, Briefing Paper and Recommendations on
Product Labels and Trade Rules, http://www.consumerscouncil.org/trade/tacd_0103.html (last
visited April 22, 2003).

187 18T Agreement, Annex |.

188 5ee Wold, supra n. 181, at 865 (citing TBT Agreement, art 2.5).
189 BT Agreement, supra n. 169, Annex 3.

190 1) at para. E.

191 1. at para. F.

192 19, at para. H.



Code of Good Practice.”” Even if the TBT would apply stan-
dards set by smaller non-governmental certification bodies—
such as the FSC—it is unlikely that there would be any for-
mal trade challenge against such a certification system, as it
would be highly controversial politically.”® Moreover, no
such certification system has sufficient economic impact to
justify the expenditure a WTO member would need to make
in order to bring such a challenge.” In addition, in the
United States, any attempt to compel private certification
organizations to comply with the TBT Code of Good
Practice would arguably be subject to the restraints imposed
by the First Amendment of the Constitution, as product
labels constitute a protected form of speech.

b) Government Involvement in Certification System

Government involvement in a certification system
makes it more susceptible to claims of WTO conflicts; but
depending on the design of the system, such conflicts are far
from insurmountable.

As seen in Shrimp-Turtle and Tuna-Dolphin 1, if a gov-
ernment participates in setting the standards for certification
or provides incentives or sanctions to give effect to a certifi-
cation system (e.g., an import ban, tax or regulatory relief,
government procurement requirements), this arguably could
be found to violate GATT Articles I, III, or XI. However, if
not applied in an arbitrary and unjustifiable manner, these
standards could be justified under Article XX(b) if their
objectives are to protect human, animal or plant life or health
and there were no reasonably available less trade-restrictive
measure; or under Article XX(g) if primarily aimed at conser-
vation of natural resources. The Shrimp-Turtle decision con-
firms that even mandatory, government-imposed, non-prod-
uct related PPM-based measures can be WTO-consistent,
although such measures may face closer scrutiny under the
Article XX “chapeau.”

Government bans or embargoes on non-certified goods
may also face closer scrutiny than less trade-restrictive mea-
sures, such as eco-labeling requirements. Eco-labeling
requirements, such as the U.S. labeling program for “dol-
phin-safe” tuna,"” have been widely used and generally raised
fewer WTO concerns. However, government eco-labeling
requirements are certainly not immune from claims of

193 1d. See Palmer, supran. 169, at I1.

194 See Harrison Institute, supra n. 182 at 5-6.
195 See id,

196 See Rubin v. Coors Brewing Co., 514 US. 476 (1995) (striking down federal ban on dis-
closure of alcohol content on beer labels). In this case, the Supreme Court found that the
product labels at issue constituted a form of protected “commercial speech.” However, cer-
tification labels, such as those specifying the environmental impacts of a product, may be
treated as “political speech,” which has traditionally has been afforded an even higher level
of protection under the First Amendment. Whether treated as commercial or political
speech, certification labels would likely be entitled to some level of protection from govern-
ment regulation.

197 16 US.C.§1385 (1994). Unlike the earlier all-out ban on imports of non-dolphin-safe
tuna, which the GATT Panel had struck down, this program simply requires tuna producers
to provide information that could affect consumer choices, but does not mandate particular
harvesting practices for imported tuna.
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WTO-inconsistency. For example, several tropical timber-
exporting countries threatened to challenge the Austrian gov-
ernment’s mandatory labeling requirement for tropical tim-
ber, which completely excluded temperate timber from its
purview.”® As a result of this opposition, Austria ultimately
withdrew the measure, which would likely have been found
to be a disguised restriction on trade. Therefore, like any
other government-imposed certification measure, eco-label-
ing requirements that are blatantly discriminatory and pro-
tectionist will run the risk of violating the GATT Article XX
“chapeau.” Also, as discussed earlier, PPM-based labeling
requirements have given rise to trade disputes under the TBT
Agreement, such as the U.S. opposition to labeling require-
ments for genetically-engineered food and many developing
countries’ opposition to PPM-based labeling requirements
generally. Because no country has yet challenged such mea-
sures under the TBT Agreement, their status under the
WTO regime is unclear. However, labeling requirements
will likely remain easier to justify than more restrictive mea-
sures, such as all-out import bans.

This raises the question of whether the Kimberley
Process certification system for diamonds—a governmental
ban on trade of non-certified diamonds—is consistent with
the WTO rules. In particular, the system’s ban on diamond
trading with nonparticipating countries could be viewed as a
violation of GATT Article XI's prohibition against quantita-
tive restrictions. However, measures taken pursuant to the
Kimberley Process could arguably be justified under the
GATT Article XXI security exception, as such measures
would enhance the implementation of the United Nations
Security Council resolutions on limiting the trade in conflict
diamonds, are designed to promote peace and security
through multilateral cooperation, and are thus consistent
with the intent of the exception.” The debate over GATT-
consistency of such measures has been circumscribed by a
recent WTO decision to approve a Kimberley Process waiv-
er.” This waiver would exempt domestic measures taken to

198 See TED Case Studies, Austrian Timber Export Ban, http://www.american.edu/TED/AUS-
TRIAHTM (last visited Jan. 28, 2003).

199 See ICTSD, WTO Goods Council Approves Kimberley Process Waiver, BRIDGES VWEEKLY

TRADE NEWs DIGEST (Feb. 27th, 2003), wysiwygi// | 07/http://wwwiictsd.org/weekly/03-02-
27/story3.htm (last visited April 25, 2003) (indicating that some countries considered GATT
Article XXI to provide an exemption for measures taken pursuant to the Kimberley
Process). For examples of United Nations resolutions on limiting the trade in conflict dia-
monds, see, e.g, Environmental News Service, UN Backs Scheme to Block Blood Diamond
Trade (Apr. 15, 2003), wysiwyg://44/http://ens-news.com/ens/apr2003/2003-04-15-01.asp
(last visited April 22, 2003) (United Nations General Assembly resolution in support of the
Kimberley Process, noting that it could help to ensure effective implementation of prior
United Nations Security Council resolutions); United Nations Security Council, Security
Council Expresses Strong Support for ‘Kimberley Process’ Aimed at Halting lllicit Diamond Trade
Used to Fuel Conflicts, Press Release 7648 (Jan. 28, 2003),
http://www.un.org/News/Press/docs/2003/sc7648.doc.htm (last visited April 25, 2003)
(Security Council Resolution 1459 expressing strong support for the Kimberley Process
Certification Scheme); Res. 1459, G.A. Res.55/56, UN. GAOR, 55t Sess, UN. Doc.
AJRES/55/56 (2001) (General Assembly resolution calling on the international community
to give “urgent and careful consideration to devising effective and pragmatic measures to
address the problem of conflict diamonds.”).

200 see WTO News, “Agreement Reached on WTO Waiver for ‘Conflict Diamonds,”’
http://www.wto.org/english/news_e/news03_e/goods_council_26fev03_e.htm (last visited
April 25,2003).
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implement the Kimberley Process Certification Scheme from
certain WTO rules.” It would apply to the eleven countries
who submitted the waiver request, and to any others that
chose to join the waiver in the future.*® The waiver has been

approved by the WTO Council for Trade in Goods, and is
pending formal approval by the General Council **

3. MULTILATERAL ENVIRONMENTAL AGREEMENTS

There are a number of multilateral environmental agree-
ments (MEAs) that specifically and intentionally restrict
trade. CITES,* for example, specifically confers various
degrees of trade regulation on listed species. On its face,
CITES appears inconsistent with the GATT, as the GATT
prohibits discrimination between “like products” while
CITES does allow discrimination between like animal and
plant products if one originates in an area where the species
is threatened and the other does not. Another example is the
Montreal Protocol,” which requires signatories to ban
exports and imports of controlled substances from non-par-
ties (although they can continue to trade in such products
among themselves). This trade discrimination against non-
parties could be viewed as inconsistent with the MEN prin-
ciple. Similarly, the Basel Convention® prohibits trade in
hazardous waste from developed to developing countries,
which could appear inconsistent with GATT’s prohibition
against quantitative restrictions such as bans.*”

No country has yet challenged a trade-restrictive mea-
sure of a MEA as being incompatible or inconsistent with the
WTO.» This is because MEAs are multilateral treaties
equivalent in status and importance with the GATT. In fact,
more countries are participants to certain MEA, such as

CITES, than are members of the WTO.? Therefore, in the

201 This waiver would exempt domestic trade measures consistent with the Kimberley
Process Certification Scheme from GATT Article I:1, Article XI:1, and Article XIII:|. World
Trade Organization, Waiver Concerning Kimberley Process Certification Scheme for Rough
Diamonds,
http://www.diamonds.net/news/newsitem.asp’num=79028&type=all&topic=Conflict (last visit-
ed April 25,2003). The waiver would apply from January I, 2003 until December 31, 2006.
Id

202 5ee |CTSD, WTO Goods Council Approves Kimberley Process Waiver, supra n. 199. The
waiver request was submitted by the following Member countries: Australia, Brazil, Canada,
Israel, Japan, Korea, Philippines, Sierra Leone, Thailand, the United Arab Emirates, and the
United States. Id.

203 5ee iq.

204 Convention on International Trade in Endangered Species of Wild Fauna and Flora, Mar.
3,1973,27 UST. 1087, 993 UN.TS. 243.
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case of any alleged incompatibilities between the GATT and
a MEA, it is not clear which (if either) set of obligations
would prevail. This determination would need to be made
on a case-by-case basis, taking into account the subject mat-
ter of the treaties and of the dispute, the existence or absence
of conflict clauses in the affected treaties, and customary
rules of treaty succession and treaty interpretation embodied
in the Vienna Convention on the Law of Treaties.”® The
relationship of the WTO to MEAs is a complex one, and is
still unsettled under international law.

Some fear that the tension between MEAs and the free-
trade goals of the WTO may increase in the near future as
the use of trade restrictions in MEAs becomes more prevalent
and trade rules become more stringent. *' They have there-
fore argued that MEAs should be explicitly recognized with-
in the WTO trade regime.?” The Declaration from the recent
WTO Ministerial Conference in Doha, Qatar, specifically
calls for further negotiations on the relationship between the

WTO and trade obligations in MEAs.?"
4. SUMMARY ON COMPLIANCE WITH WTO OBLIGATIONS

A voluntary certification system that is developed and
implemented by a non-governmental organization or organi-
zations is unlikely to come into conflict with the WTO.
However, where a government participates in a certification
system by setting standards or providing incentives or
enforcement measures, a certification system can become
more susceptible to WTO conflicts. Because such involve-
ment could arguably pose a trade restriction, a government
might need to justify it under a WTO exception. There are
numerous such exceptions, including GATT Article XX(b)
for measures necessary to protect human, animal, or plant
life and health, Article XX(g) for measures relating to the
conservation of natural resources, or GATT Article XXI for
measures necessary to protect essential security interests or
UN obligations. All of these measures, even those based on
PPMs, can be justified if they are not implemented in an
arbitrary and unjustifiable manner. In addition, for govern-
ment labeling requirements, TBT Article 2.2. provides an
exception for technical regulations necessary to fulfill a legit-
imate government objective, such as protection of health and
the environment.

A government’s participation in a certification system
can likely be crafted in a way that will be WTO-justified
under these exceptions. The WTO regime is likely to uphold

government participation in certification systems that are

210 see email correspondence from Wm. Carroll Muffett, Director of International
Programs, Defenders of Wildlife (Apr. 2, 2003) (on file with author).
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213 |nternational Institute for Sustainable Development and Centre for International
Environmental Law, The State of Trade Law and the Environment: Key Issues for the Next
Decade, 32 (Feb. 2003), http://wwwiiisd.org/trade/pubs.htm (last visited April 23,2003).



transparent; fair; provide adequate notice and opportunity to
appeal certification decisions; based on strong environmen-
tal, health, or security justifications; rely on a closely correlat-
ed means of achieving the justification; and are supported by
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international agreement in the form of a MEA, U.N. con-
ventions or sanctions, or a U.N.-backed process. The more
closely a certification system conforms to these guidelines,
the less likely it is to conflict with WTO obligations.
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CONCLUSION

his report illustrates how certification systems can be

used to promote good governance. Some, such as the

Kimberley Process certification system for diamonds,
are designed to advance governance directly by cutting off a
major source of revenue for armed conflict, and thus pro-
moting peace and stability. Others produce governance ben-
efits indirectly as by-products of certification systems geared
towards environmental or social sustainability goals. For
example, certification systems that seek to improve environ-
mental or social sustainability—such as the FSC’s certifica-
tion of timber, Transfair’s certification of fair trade coffee, or
CST’s ecotourism certification—often ameliorate the causes
of economic and social strife that can give rise to conflict,
thus promoting peace indirectly.

Several certification systems include good governance
measures in their standards for certification. For example,
the Principles and Criteria of both the MSC and FSC require
certified entities to comply with national and international
law, thus creating incentives for the legal use of natural
resources. Similarly, the FSC’s chain of custody certification
tracks wood products from forest to consumer, fostering
transparency and potentially reducing illegal timber harvest-
ing. Other examples of good governance measures found in
various certification systems include public complaint mech-
anisms, which seek to increase access to justice for affected
communities; and provisions for public participation, con-
sultation with local communities, and access to information.
Finally, certification can promote investment in economic
and human development by increasing government tax rev-
enues available for investment, protecting legitimate indus-
try, and directly requiring measures to promote economic
and social well-being as a condition for certification.

However, the full value of these potential benefits is not
often realized. Whether or not certification yields governance
benefits depends on a multiplicity of factors, including the
design and structure of the certification system and the
capacity of parties involved to participate in and implement
the system. This report has documented various factors that
can undermine the effectiveness of certification systems,
including:

* relaxing of standards, for example through conditional
certification or percentage-based labeling;

o lack of mandatory, independent, third-party verification
in many certification systems;

o perverse financial incentives that may compromise the
independence of certifiers, even where certification sys-
tems require independent third-party verification (for

example, competition among certifiers for certification
fees, or conflicts of interest created by allowing certifiers
to provide consultancy services);

o lack of monitoring over time to ensure continued com-
pliance, particularly if standards have changed over time;

o+ failure to monitor at all points in the chain of custody,
which can allow resources to be “laundered” through
intermediary countries;

o ineffective oversight of accredited certifiers by certifica-
tion bodies, resulting in certification assessments that do
not conform to the certification body’s standards;

o lack of meaningful public involvement in designing and
implementing the certification system, which can result
in certification systems that do not effectively meet the
needs of communities and thus lack community sup-
port;

o lack of technical, personnel, and financial capacity to
effectively participate in or administer the certification
system;

* corruption, in cases where governments are involved in
the implementation of certification systems; and

» actual or potential conflicts with the WTO trade rules.

Notwithstanding these challenges, many of the imper-
fect certification systems discussed in this report have yield-
ed positive governance benefits. For example, evidence sug-
gests that following the implementation of Sierra Leone’s cer-
tification system, more diamonds are being traded in legal
channels and more export tax revenue from diamonds has
flowed to the government. Certification may also have
played a role in bringing an end to Angola’s diamond fueled
civil war. The FSC certification system, through its national
working groups, seems to have enhanced public participation
in forestry decision-making in countries with otherwise poor
forestry governance. Coffee certification by Transfair USA
has increased the prices that farmers receive for their coffee.
ISO 14001 has promoted community consultation in some
instances.

Although these examples are anecdotal, they provide con-
crete illustrations of how certification systems can and have
promoted good governance. While there have been relatively
few attempts to date to document and quantify these benefits,
there have been several efforts to assess the environmental,
social and economic benefits of certification. This report
points to the need for further in-depth research to measure
and document the governance benefits of certification.

This report has also identified some safeguards that can
be built into certification systems to enhance their effective-
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ness. Safeguards can be implemented at various levels of a
certification system, including:

Standard-setting:

o developing clear, specific, performance-based standards,
rather than systems-based standards or standards based
on general principles, making it easier to identify non-
compliance;

o relying on conditional certification only sparingly— and
when used, engaging in adequate monitoring to ensure
conditions are complied with within a reasonable period
of time;

o simplifying standards where necessary to allow small-
scale producers to participate in the certification system
(for example, through processes such as the FSC’s
umbrella systems for small-scale forestry operations);

o adopting standards that require chain of custody certifi-
cation from production to consumer, in order to mini-
mize opportunities for smuggled products to enter legal
trade;

o relying on standards developed and implemented by
NGOs, or where governments are involved, developing
standards that are fair, transparent and supported by
muldlateral processes, in order to avoid WTO chal-
lenges.

Certification assessment and accreditation:

¢ requiring independent third-party certification assess-
ment;

o  requiring public review of certification decisions and
providing effective public complaint mechanisms in
order to enhance transparency and legitimacy of certifi-
cation assessments;

o increasing oversight by the certification body of its
accredited certifiers through, for example, unannounced
inspections, review of certification assessments and
removal of accreditation in cases of non-compliance;

Compliance-monitoring and enforcement:

. requiring independent, third-party compliance-mon-
itoring;
. where national governments are involved in adminis-

tration of certification standards, conducting interna-
tional review missions to ensure effective implementa-
tion and providing technical and financial assistance
for implementation if needed;

. ensuring compliance-monitoring over time, particu-
larly if standards have been updated;
. using technological innovations, such as diamond bar

coding, to limit the risks of corruption and tampering
in the chain of custody;

. creating incentives for the public to assist in compli-
ance-monitoring, such as Sierra Leone’s system of
compensating persons and communities responsible
for confiscation of conflict diamonds;

¢ issuing credible sanctions for non-compliance, such as
removal of benefits (e.g., a certification seal), public dis-
closure of breach, remedial measures (e.g., product recall
or reparation of environmental damages), or expulsion
from an industry association;

Capacity-building:

* building the technical and financial capacity of local
communities and small-scale producers to facilitate their
ability to participate in the certification system;
educating consumers to enable them to identify “green-
wash” and effectively select among competing certifica-
tion systems.

Existing social, political, and economic realities may,
however, often make it difficult or impossible to implement
these safeguards and recommendations. Moreover, certifica-
tion continues to face the problem of consumer confusion
over competing certification systems. As certification sys-
tems continue to proliferate and multiply, it is increasingly
difficult for consumers to make sense of them. There is no
guarantee that the certification systems with the most effec-
tive standards—in environmental, human rights, or gover-
nance terms—will “win” in the minds of consumers. Rather,
as certification systems compete for legitimacy amongst each
other, there is a danger that the one that dominates may not
in fact be the most protective, but just the one that, for exam-
ple, receives the best marketing and publicity. This risk is par-
ticularly high where the certification system is financed, sup-
ported, and implemented by the industry it seeks to regulate.

Given the limitations of certification identified above,
how effective a tool is it for advancing governance goals? It is
certainly not a market-based panacea for all of the world’s
governance woes. Rather, it is one of several tools in the tool-
box, which, if used appropriately in the right situations, can
be extremely effective. Whether certification is appropriate
and desirable in a given situation should be determined in
conjunction with those most closely impacted by the deci-
sion—the local community. For example, the Environmental
Law Institute (ELI) and the Peruvian Environmental Law
Society (SPDA) are currently working with local communi-
ties in the Andes to explore the option of creating a certifica-
tion system for mining operations in the region. In this pro-
cess, ELI and SPDA are also helping the communities to
examine other means of preventing the potentially destruc-
tive impacts of mining, such as by strengthening and partic-
ipating in environmental impact assessment procedures,
negotiating impact-benefit agreements with mining compa-
nies, or asserting their constitutional or legislative rights to be
consulted regarding mining development in their communi-
ties. This approach recognized that certification is not always
the best tool to meet community needs—and should be
specifically assessed for its usefulness and acceptability in a
given context.



Certification may also be more vulnerable when it relies
on government for its implementation. Government-imple-
mented certification systems are less likely to succeed in
times of serious political crises or upheaval, or where there is
endemic corruption and cronyism in the government. In
such situations, government-implemented certification can
promote rather than inhibit fraud, smuggling and corruption
by creating opportunities for government officials seeking to
line their pockets. Therefore, where the ability of govern-
ment to implement a certification system is severely compro-
mised by political realities, other options may be more effec-
tive. For example, independent third-party certification that
relies on accredited, accountable, non-governmental certi-
fiers may be able to avoid the corruption problems associat-
ed with government-implemented systems. Alternatively,
more blunt instruments than certification—such as trade
embargos, industry-wide consumer boycotts, international
criminal sanctions, or travel bans for country leaders—may

be more appropriate in specific instances. For example,
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under the United Nations imposed trade sanctions, although
Sierra Leone and Angola were permitted to continue selling
government-certified diamonds, Liberia was subject to a total
embargo on all diamond sales.

In conclusion, where certification is contextually-appro-
priate, it can be an extremely powerful tool, one that is pre-
cise and targeted, pinpointing the illegitimate trade without
hurting legitimate industry; one that can generate industry
support by providing valuable economic incentives; and one
that can harness the massive force of material consumption
to improve the environment, human rights, and governance
around the world. Still, certification has yet to realize its full
potential for promoting good governance. By drawing on
the experiences and outcomes of existing certification sys-
tems, this report has sought to illustrate some of the safe-
guards and methodologies that can help enhance the effec-
tiveness of certification systems and bring them closer to
achieving their ultimate goals.



