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INTRODUCTION

Over the past two decades, Environmental Impact Assessment (ELA) has
emerged as a leading tool for identifying and minimizing the adverse environmental
consequences of human development. EIA reflects a preventive approach to
environmental management. It seeks to incorporate environmental planning into the
earliest stages of development projects and government programs in order to prevent,
or to reduce as greatly as possible, the harmful ecological impacts of those activities.

Although EIA laws differ from country to country, many include both a
statement of environmental policy and a set of "action-forcing" procedures designed
to integrate that policy into the planning routines of government agencies and private
developers. In general, the "action-forcing" procedures require the preparation of a
formal document, usually called an "environmental impact statement" (EIS), which
evaluates a proposed action, explores alternatives, and identifies measures to avoid
or lessen the severity of unwanted impacts. The information disclosed in the EIS can
form the basis for a decision either to approve or deny a proposed action, or to place
conditions on its implementation.

The first significant EIA legislation, the U.S. National Environmental Policy
Act (NEPA), was signed into law on January 1, 1970.! The major purpose of the
statute was to declare a national policy for the environment "which will encourage
productive and enjoyable harmony between man and his environment and promote
efforts which will prevent or eliminate damage to the environment,"” Section
102(2)(C) of NEPA contains the "action-forcing" requirement that agencies prepare

1. National Environmental Policy Act, 42 U.S.C. §§ 4321-4370a.

2. NEPA § 2, 42 US.C. § 4321. NEPA’s cnvironmental policy is further spelled out in section
101(a) of the statute, which declares that it is the nation’s environmental policy is "to foster and promote
the general welfare, to create and maintain conditions under which man and nature can exist in
productive harmony, and fulfill the social, cconomic, and other requirements of present and future
generations of Americans.” Id. § 101(a), 42 U.S.C. § 4331(a). Section 101(b) adds to this, stating that

it is the continuing responsibility of the Federal Government to use all practicable
means, consistent with other essential considerations of national policy, . . . to fulfill the
responsibilities of each generation as trustee of the environment for succeeding
generations; to assure for all Americans safe, healthful, productive, and aesthetically and
culturally pleasing surroundings . . . .

Id. § 101(b), 42 US.C. § 4331(b).

Section 102(1) of NEPA indicates that this policy must be followed by federal agencies:
"Congress authorizes and directs that, to the fullest extent possible . . . the policies, regulations, and
public laws of the United States shall be interpreted and administered in accordance with the policies
set for in [NEPAL" Id. § 102(1), 42 US.C. § 4332(1).
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environmental impact statements for all "major federal actions significantly affecting
the quality of the human environment.”® Although NEPA itself does not specify the
procedures governing the preparation of environmental impact statements,
regulations developed by the U.S. Council on Environmental Quality (CEQ), an
agency created by NEPA, explain this process in detail* The full text of the
National Environmental Policy Act and the NEPA regulations are reprinted at the
end of this paper as Appendices A and B respectively.

In the years following passage of NEPA, a number of U.S. states enacted
environmental policy acts. Many of these state statutes are modeled after NEPA.
The New York State Environmental Quality Review Act, for example, was enacted
"to declare a state policy which will encourage productive and enjoyable harmony
between man and his environment . . . ."* Like NEPA, the New York statute seeks
to implement this policy through “action-forcing” procedures that require the
preparation of environmental impact statements for actions significantly affecting the
environment.®

EIA has also emerged as an important aspect of international law. In 1985,
the European Economic Community issued a directive establishing minimum
requirements for EIA in all member countries.” The United Nations Environment

3. Id § 102(2)(C), 42 US.C. § 4332(2)(C). According to this subsection of the NEPA,
environmental impact statements must address:

(i) The environmental impact of the proposed action.

(if) Any adverse environmental effects which cannot be avoided should the
proposal be implemented,

(iii) Alternatives to the proposed action,

(iv) The relationship between local short-term uses of man’s environment and
the maintenance and enhancement of long-term productivity, and

(v} Any irreversible and irretrievable commitments of resources which would
be involved in the proposed action should it be implemented.

4. These regulations, referred to as the "NEPA regulations” in this paper, were first promulgated
in 1978, although they were preceded by a series of advisory guidelines issued between 1970 and 1978,
They are located in the U.S. Code of Federal Regulations, which collects and codifies all regulations
written by the federal government, at Title 40, Parts 1500-1508.

5. N.Y. Environmental Conservation Law § 8-0101.
6. Id. § 3-109(2).

7. The Council of the European Communities, Council Directive on the Assessment of the Effects
of Certain Public and Private Projects on the Environment (85/337/EEC -- OJ L 175, 5 July 1985) (EC
Directive on EIA).

The EC Directive was the subject of a decade-long debate among member nations. The final
text, which sets minimum standards for EIA in member countries, has been criticized for adopting "only
the most meagre of provisions for project assessment which do no more than formalize those that
already exist in most member states.” Wathern, The EI4 Directive of the European Community, in
ENVIRONMENTAL IMPACT ASSESSMENT: THEORY AND PRACTICE 193 (P. Wathern ed. 1988).
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Program adopted Goals and Principles of EIA two years later? On February 26,
1991, twenty-six nations of the United Nations Economic Commission for Europe
signed a Convention on EIA in a Transboundary Context, requiring all signatory
nations to establish EIA procedures for transboundary impacts.” All Central and
Eastern European countries except for the Czech and Slovak Federal Republic
signed the Convention.!®

The international banking community is placing increasing emphasis on EIA
as well. Muitilateral development banks are working to incorporate EIA procedures
into their lending practices. The World Bank issued an Operational Directive in
1989 requiring ElAs for certain categories of projects.!! The European Bank for
Reconstruction and Development (EBRD), created last year to fund redevelopment
of Central and Eastern European economies, is also likely to impose EIA
requirements to further its goal of promoting "environmentally sound and sustainable
development" in the full range of its activities.” The EBRD’s EIA requirements,
currently in the developmental stage, may well surpass those of the World Bank and
the EC Directive on EIA.P

The expansion of EIA procedures internationally has important ramifications
for the emerging democracies of Central and Eastern Europe. Not only can EIA be
viewed as a valuable tool for advancing national environmental policies, but it can
also be regarded as a prerequisite for effective relationships with other European
nations and for lasting economic support from the West.

For an update on implementation of the EC Directive, see ITUCN Commission on
Environmental Policy, Law and Administration, ENVIRONMENTAL POLICY, LAW AND ADMINISTRATION,
REVIEW OF THE EUROPEAN ENVIRONMENTAL IMPACT ASSESSMENT
DIRECTIVE IMPLEMENTATION IN THE EEC MEMBER STATES (1990).

8. United Nations Environment Program, Goals and Principles of Environmental Impact
Assessment (UNEP/GC.14/17, UNEP, Nairobi 1987) (UNEP Goals and Principles of EIA).

9. United Nations Economic Commission for Europe, Convention on Environmental Impact
Assessment in a Transboundary Context (February 26, 1991) (UNECE Draft Convention on
Transboundary EIA).

10. Treaty Signed by Twenty-six Nations Sets Way to Protest Cross-Border Pollution, INTERNATIONAL
ENVIRONMENT REPORTER 99 (Feb. 27, 1991).

11. World Bank Operational Directive 4.00, Annex A: Environmental Assessment (Sept. 18, 1989).

12. Agreement Establishing the European Bank for Reconstruction and Development, ch. I, art,
2, 1 1(vii) (May 17, 1990).

13.  See Center for International Environmental Law (CIEL), ENVIRONMENTAL IMPACT
ASSESSMENT AND THE EUROPEAN BANK FOR RECONSTRUCTION AND DEVELOPMENT (Draft Paper
December 1990); Schultz & Crockett, Economic Development, Democratization, and Environmental
Frotection in Eastern Europe, 18 BOSTON COLLEGE ENVIRONMENTAL AFFAIRS LAW REVIEW 53,75-719
(1990).



As part of an ongoing dialogue between the Environmental Law Institute and
environmental policy-makers in the Czech and Slovak Federal Republic (CSFR),
Hungary, and Poland, this paper analyzes environmental impact assessment as it is
currently practiced in the U.S., Canada, and selected other nations. Section I of the
paper discusses some of the essential goals of EIA. Section II addresses a variety of
threshold issues that new EIA laws typically confront, including the need to identify
the kinds of activities that will be subject to the EIA law, and the need to define the
impacts that will be analyzed in the assessment process. Section IIl provides a
step-by-step guide to the EIA process, from the initial "screening” of a project to
determine its suitability for impact assessment, through the preparation of the
environmental impact statement and the final decision on the proposed action.
Section IV addresses the subject of post-EIS review and monitoring. Finally, a
concluding section provides some thoughts about the use of EIA procedures in
Central and Eastern Europe.
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L. GOALS OF EIA LAWS

A. Establishment of a Substantive Environmental Policy

Although EIA is widely known for its procedures -- particularly the
environmental fmpact statement -- the overriding goal of NEPA and many similar
statutes is to establish an environmentally sustainable policy for governmental and,
in some cases, private decisionmaking. The procedural aspects of these EIA statutes
can be judged by how effectively they advance this ultimate policy goal. While much
of this paper focuses on procedural elements of ElA, it is important to remember
that the procedures are means to an end, not ends in themselves. As the Council on
Environmental Quality succinctly put it, "it is not better documents, but better
decisions that count. NEPA’s purpose is not to generate paperwork -- even excellent
paperwork -- but to foster excellent action."™

It has proven difficult, however, to enforce the substantive policies of
NEPA-like statutes directly. This difficulty has been caused in part by the breadth
of the policy statements themselves. The policy declaration in NEPA, for example,
directs federal agencies to use all practicable means and measures, "consistent with
other essential considerations of national policy," in order that the U.S. may "fulfill
the responsibilities of each generation as trustee of the environment for succeeding
generations . . . attain the widest range of beneficial uses of the environment without
degradation . . . [and] achieve a balance between population and resource use which
will permit high standards of living and a wide sharing of life’s amenities . . . '
Because NEPA’s statement of policy is so general and contains a number of
competing objectives -- environmental, social, economic, and intergenerational -- it
is difficult to apply the policy in particular cases.

Even if an action can be said to violate the substantive policy of an EIA
statute, difficult questions remain about who should make this determination. In the
U.S,, the task of enforcing compliance with NEPA has fallen primarily to the federal
courts. But in NEPA, as in other areas of environmental law, the federal courts have
a tradition of deference to the activities of government agencies. This tradition,
combined with the breadth of NEPA’s policy statement, has discouraged direct
enforcement of the statute’s substantive policy. Most of the court decisions and
agency analysis of EIA have concentrated on maintaining or improving the
procedures used in impact assessment. The expectation has been that observance of

14. 40 C.FR. § 1500.1(c).

15. NEPA § 101(b), 42 US.C. § 4331(b). Although the term “sustainable development" was not
in common usage before the publication of the Brundtland Commission report in 1987, see World
Commission on Environment and Development, OUR COMMON FUTURE (1987), that term nicely
embraces the essence of NEPA's environmental policy.

5



the procedures will force decisionmakers to confront the environmental ramifications
of their proposals and therefore take action to avoid or minimize them.

B. Improvement in Planning and Decisionmaking

Another important goal of EIA laws is to improve the quality of planning and
decisionmaking by government agencies and private corporations and individuals.
NEPA was occasioned by the failure of U.S. agencies to give appropriate weight to
environmental concerns. By requiring agencies to consider the environmental
consequences of their actions, and to analyze reasonable alternatives to those actions,
NEPA has helped to instill a greater sensitivity to environmental issues within the
government. In the context of individual projects, moreover, NEPA encourages
planners to avoid or minimize the harmful results of their activities through the
consideration of alternatives and mitigation measures, thus making the projects less
damaging to the environment.

These benefits can also extend to the actions of private parties. An EIA law
can regulate private activities directly. For example, it can require private developers
to provide information about a proposed project, perform an environmental impact
analysis, or implement certain measures in the construction of the project. As with
the government, such requirements can make private parties more sensitive to
environmental issues in general, and can improve the ecological consequences of
individual projects. Even if the EIA law applies only to government actions, such as
the issuance of permits to industrial facilities, private activities can still be positively
influenced. Under statutes where the burden of actually performing EIAs falls on
the government, the company seeking the permit may find it prudent to perform an
environmental analysis of its own. This will help t : company anticipate the
government’s EIA, and avoid impacts that might result .. the denial of the permit.’

C. Public Disclosure of the Environmental Effects of Proposed Actions

Perhaps the most critical goal of EIA laws is the complete, timely, and public
gathering and disclosure of information about activities affecting the environment.
Public involvement in EIA gives individuals and communities a voice in matters that
concern them intimately: the health and well-being of their families and the quality
of their surroundings. An open flow of environmental information can foster
objective consideration of the full range of issues involved in development planning,

16. Many companies in the U.S. employ full-time environmental specialists to ensure that the
company complies with environmental laws, including NEPA, and that compliance is achieved as
inexpensively as possible. For further discussion, see F. Friedman, PRACTICAL GUIDE TO
ENVIRONMENTAL MANAGEMENT (Environmental Law Institute Monograph Series 1988). Friedman,
a vice president of Occidental Petroleum Corporation, provides a number of recommendations
concerning environmental impact assessment under NEPA, /d. Chap. 9.

6
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and can allow citizens to make reasoned choices about the benefits and risks of new
activities.

Professor Joseph Sax eloquently described the need for public involvement in
EIA in a recent article.!”” Sax writes: '

-
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As self-government is at the core of democratic government, and
genuine choice is a key to self-government, assuring that risks taken are
the product of such genuine choice is fundamental to the legitimacy of
environmental decisions.

We cannot demand unanimity, but we can insist that decisions
be made under conditions of sufficient knowledge and consideration so
as to reflect a true choice fully appreciative of the consequences. The
first environmental right, them, is the right to choose, and that is a right
that has often been denied. The repeated efforts to portray
environmentally risky activity as entirely benevolent has not only been
a tactical error on the part of both government and private enterprise,
but also has denied to the public a primary right in a democratic
society -- the right to its own destiny.

The first step is information, because without detailed
knowledge of effects there is no way to make an informed decision.
The specific mechanism for such information is the environmental
assessment. Impact assessment is not just desirable; it is a crucial
element in legitimating risky environmental decisions.

A second step is the public release of information. The public
will be the consumers of whatever environmental harm comes from
permitted activity, and the public is entitled to know, inquire, and
respond to the fullest information which can be provided. Whatever is
withheld for fear of public reaction undermines the legitimacy of
decisions made thereafter because self-determination by those affected

is the central principle.

Finally there is the question of public participation. How will
the information gathered and then publicly disseminated be utilized so
as to set the stage for an informed decision? Unless there is some
effective means for the affected public to convey its responses to
decision makers, and for those responses to be conscientiously
considered, the requirement that the process of consent be adequately

17. Sax, The Search for Environmerta! Rights, 6 JOURNAL OF LAND USE AND ENVIRONMENTAL
Law 93 (1990).



representative -- so it can legitimately serve as the consent of the
public -- cannot be met.'®

Because effective public knowledge and participation is so critical to EIA,
many laws guarantee the right of public participation in the EIA process. The
UNECE Draft Convention on Transboundary EIA, for instance, guarantees the right
of public participation in areas likely to be affected by transboundary impacts."”
The NEPA regulations require agencies to "[m]ake diligent efforts to involve the
public' in EIAs.® Extensive public participation may be particularly important in
countries where government involvement in protecting the environment is relatively
new. According to the U.S. Council on Environmental Quality, "{t]he lack of reliable
technical information and effective enforcement of environmental laws in developing
countries accentuates the strong necessity for public participation and review."

D. Acquisition of Information and Knowledge About the Environment

EIA procedures can facilitate the collection and evaluation of information
about the effects of human activity on the environment. EIAs often include an
assessment of the existing environment, thus helping planners learn about the
complex interrelations of ecological systems. This information can enable scientists
to develop reliable inventories of a region’s environmental resources. In addition,
by studying the environmental effects of development projects, planners can evaluate
and compare the effectiveness of various alternatives and mitigation measures, thus
improving the design of future projects.

EIA can also have a very practical goal: the collection of information
necessary to determine a facility’s legal responsibilities under separate environmental
statutes. In the U.S. and many other countries, environmental laws are separated by
medium or environmental category. There can be separate laws governing air
pollution, water pollution, waste disposal, and environmental clean-up, to name but
a few. Each category may be regulated by a different office within an environmental
ministry or agency, and in some cases more than one ministry or agency may be
involved. The EIA can serve as a means to collect and organize the information
necessary to administer the wide range of these disparate regulatory programs.?

18. Id. at 97-98.

19. UNECE Draft Convention on Tranéboundary EIA, art. 2(6); see also EC Directive on EIA, art.
6(2); UNEP Goals and Principles of EIA, Principle 7; EC Environment Ministers Council Directive on
the Freedom of Access to Information on the Environment, OJ 1990 L 158/56, 90/313/EEC (7 June
1990) (effective January 1993) (providing that any citizen of an EC member state shall have access to
environmental information without demonstrating a particularized interest, except in specified situations).

20. 40 C.FR. § 1506.6(a).

21. Council on Environmental Quality, ENVIRONMENTAL QUALITY 1989 51 n.101.

22. In theory, all environmental obligations could be unified in a single statute and imposed through
a single permit. Efforts to unify environmental laws in the U.S. have seldom moved beyond academic
discussion, however. For a comprehensive attempt to unify U.S. environmental law in a single statute,
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II. THRESHOLD ISSUES

A. What Kinds of Activities Does the EIA Law Cover?

1. "Private” or "Government" Actions. An initial question facing policy-makers
concerns the application of EIA to the activities of private developers in addition to
the activities of government agencies. Both the government and private parties can
significantly affect the environment. From the perspective of environmental quality,
it makes little difference who carries out an environmentally damaging action. Some
EIA laws, such as the EC Directive on EIA, explicitly extend to private actions.
Others, such as NEPA, apply to private actions only if they are federally controlled
or funded or require a federal permit. In either case, the EIA process needs to be
integrated with government procedures for approving private activities.

One means of accomplishing this integration is to link EIA with the permitting
or licensing of environmentally significant actions. Whenever a private developer
seeks a government permit or license for such an activity, EIA can be required
before the permit or license will be granted. This approach is the primary means by
which NEPA reaches the activities of private developers. Although NEPA applies
only to major "federal" actions, these actions can include the granting of federal
permits or licenses.Z Under the U.S. Clean Water Act, for example, developers of
private projects expected to exceed certain statutory thresholds for water pollution
must obtain a permit before cornrne:nc:ing4 operations. All such projects are subject
to prior EIA in compliance with NEP

EIA can also be integrated with procedures for land-use planning. If a
developer needs the approval of land-use planning authorities before constructing a
new project, EIA can be required as part of that approval process. Denmark’s EIA
law illustrates this approach. Danish land-use laws are organized according to a
hierarchy in which national planning directives provide the framework for regional
land-use plans. These regional plans in turn provide the framework for municipal
"master plans,” which themselves govern all local planning. Under this system,
regional planning authorities are responsible for assuring that municipal master plans,
as well as local planning that takes place under them, conform to the applicable
regional and national land-use plans.

When Denmark implemented the EC Directive on EIA in 1989, it simply
incorporated EIA provisions into this preexisting scheme for land-use planning.

see The Conservation Foundation, THE ENVIRONMENTAL PROTECTION ACT (Discussion Draft 1988).

23. The CEQ regulations define the “federal” connection to include “projects and programs entirely
or partly financed, assisted, conducted, regulated, or approved by federal agencies . . . " 40 C.F.R. §
1508.18(a).

24. When the authority for issuing permits under the Clean Water Act is delegated to a state,
however, ELA has been held not to apply.



Under the unified land-use planning/EIA law, private projects undergo
environmental impact anaﬁlysis as part of the review process required under the
land-use planning system.~ In countries sharing a similar approach to land-use
planning, application of EIA to private projects could be accomplished through a
similar integration.

As the foregoing discussion suggests, the line between “private" and
"government" activities is not always clear. Even NEPA, which applies only to
"federal” actions, extends to many "private" activities which require federal permits
or licenses. Where EIA is unified with land-use planning, virtually any
environmentally significant "private” action can require the prior approval of planning
authorities, and hence prior environmental impact assessment. This may suggest that
pulicy-makers can reasonably focus their attention on the precise mechanisms for
integrating EIA into permitting and land-use planning systems, rather than on
whether the EIA law will apply to "private” versus "government" activities per se.

2. Future or Existing Activities. The EIA procedures described in this paper
are generally used to make decisions about future activities rather than to assess
existing activities.”’ The theory underlying EIA is one of prevention. By studying
the impacts of proposed activities, planners can abandon environmentally
unacceptable projects before substantial investments have been made, or they can
incorporate environmentally protective features into the design of projects at minimal
cost. This reflects the common-sense observation that it is better to take the time
to build something right in the first place than to worry about fixing it later.

25. For a full description of Denmark’s land planning/EIA law, see [TUCN, REVIEW OF EIA
DIRECTIVE IMPLEMENTATION IN EC MEMBER STATES C1-C9.

The State of California has also integrated EIA with a system of comprehensive land-use
planning. Under California land-use laws, counties and cities must prepare general land-use plans every
five years. Each general plan must be accompanied by an EIA. Thereafter, development of particular
projects requires approval of city or county land-use planning authorities. EIAs for such projects are
linked to the process of review and approval by these authorities. See J. Roberts, JUST WHAT Is “EIR"?
A DISCUSSION OF THE BASIC CONCEFPTS OF THE ENVIRONMENTAL IMPACT REPORT PROCESS AND
DOCUMENTATION, Chapter IV, 33-44 (July 15, 1990).

26. Integrating EIA with land-use planning not only allows for the assessment of individual projects,
but also aliows for the assessment of the land-use plans themselves.

27. Section 103 of NEPA, however, directed all federal agencies to "review their present statutory
authority, administrative regulations, and current policies and procedures for the purpose of determining
whether there are any deficiencies or inconsistencies therein which prohibit full compliance with the
purposes and provisions" of NEPA. 42 US.C. § 4333

Agency response to Section 103 was disappointing. Although one agency, the National Park
Service, organized a task force and prepared a detailed document indicating how its statutory mandate
could be revised to conform with NEPA, few others gave Section 103 more than cursory attention. See
R. Liroff, A NATIONAL POLICY FOR THE ENVIRONMENT 118-19 (1976). Some observers argue that
agencies should again be required to submit analyses of their conformity to NEPA. See, e.g., Andrews,
NEPA in Practice: Environmental Policy or Administrative Reform? in Workshop on the National
Environmental Policy Act, U.S. House Rep. No. 94-E, 94th Cong., 2d Sess. (Feb. 1976).
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Consistent with this preventive strategy, ELA procedures create a deliberative
and open system for making decisions about future activities. But the emphasis on
deliberation and public participation ¢an make EIA a time-consuming process. The
EIA process typically includes public meetings to determine the scope of the impacts
to be studied; the preparation and release of a draft environmental impact statement;
a period for public and interagency comments on the statement; and a final
environmental impact statement.

With existing facilities, the full set of deliberative procedures characteristic of
EIA may be unnecessary. However, learning about the environmental impacts of
current activities is critical. Without this knowledge, it is difficult to make judgments
about how existing activities should be regulated. This information also enables law
makers to judge the effectiveness of existing laws, and to recognize the need for new
legislation. Unlike future projects, existing facilities may continue to affect the
environment adversely while an EIA study is taking place. If an existing project is
environmentally harmful, lengthy study may be less appropriate than swift action.
For this reason, most countries do not use EIA procedures to assess the impacts of
existing activities, but regulate those activities directly through other laws. In the
U.S., for example, a factory must comply with air pollution, water pollution, and solid
waste laws, but it will not undergo an environmental impact assessment under NEPA
unless it plans a significant change in its activities. :

There are several ways to gather information about the impacts of existing
facilities other than using EIA procedures. Experts can visit facilities, report on their
environmental impacts, and recommend responses to the problems they discover.
These studies are commonly referred to as "environmental audits” or "environmental
evaluations." Industrial facilities in the U.S. sometimes undertake their own
"environmental audits” to assess the environmental impacts of their operations.
While some companies regard these audits as solely for their own use, some
policymakers believe the information obtained from the audits should also be made
available to government regulators or the public.”®

Governments could use a form of environmental audit to evaluate existing
facilities. For example, an environmental agency or ministry could appoint a team
of experts to inspect a factory, determine its environmental impacts, and make
recommendations to improve its environmental performance.” This could be

28. For a description of environmental auditing in the United States, see Environmental Law
Institute, AN INTRODUCTION TO ENVIRONMENTAL AUDITING (1985). Some states, such as Connecticut,
require environmental assessments as conditions of certain land transfers. Others, such as New Jersey,
require that cleanups be undertaken before the ownership of industrial property is transferred.

29. Over the past year and a half, teams of U.S. environmental experts have conducted several such
evaluations, both of individual plants and of entire industrial sectors, in Hungary, the Czech and Slovak
Federal Republic, and Poland. In the 1J.S,, the Office of Technology Assessment and the General
Accounting Office -- both research arms of Congress -- often perform similar assessments of existing
activities for government-owned or operated facilities.
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followed by public hearings to discuss the recommendations of the auditors. After
the hearings, the agency could require the factory to implement some or all of these
recommendations. The European Community Commission is currently considering
an auditing program to monitor the environmental performance of existing firms.
The Commission has not decided whether the auditing system will be mandatory or
voluntary, however.*

Finally, the impacts of existing facilities can be disclosed though the public
availability of self-monitoring data. Laws can require companies to monitor and
publicly disclose their uses and emissions of certain pollutants. Under the U.S.
Emergency Planning and Community Right-to-Know Act, for example, companies
must disclose information about emissions and storage of hazardous pollutants in a
national database called the "Toxic Release Inventory." Although this community
right-to-know program does not involve assessment procedures, it provides
information that allows citizens and government regulators to determine the effects
of an existing facility’s operations.”

3. Application to Programs, Policies, and Proposals for Legislation. A major
purpose of EIA statutes is to influence the way the government makes decisions
affecting the environment. Such decisions can involve individual projects, such as the
approval of a particular coal mine. But just as often they involve broader aspects of
government responsibility, such as the development of a mining policy for an entire
region.

If it is important to study the effects of single projects, it may be even more
important to study the programs or policies that first give rise to those projects. For
example, the construction of a particular highway segment may have unacceptable
environmenta! effects that will be revealed in an EIA. Yet if the project is carried
out under a broader highway program that is itself flawed, an impact assessment of
the entire program may offer a more effective means for correcting the problem than
a series of site-specific EISs.”

30. See Commission to Meet With Industry, Others Before Making Decision on Auditing Program,
INTERNATIONAL ENVIRONMENT REPORTER, 99-100 (Feb. 27, 1991).

31. A forthcoming ELI Working Paper, INDUSTRY SELF-MONITORING AND PUBLIC ACCESS TO
ENVIRONMENTAL DATA, will discuss this subject in greater detail.

32. As one observer puts it:
Experience has shown that certain issues cannot be addressed
efficiently at the project level. Development projects are not
generally formulated in isolation. Thus, a proposal to build a nuclear
power plant must be set within the context of the policies concerned
with future energy supply strategies and the programmes and plans
devised to.implement them. Similarly, major development proposals
often have such profound implications that they dictate the course of
future policy.
Wathern, An Introductory Guide to EIA, in EIA THEORY AND PRACTICE 19.
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Many observers argue that ELA should apply to policies, programs, and
proposals for legislation as well as to individual projects.® NEPA, on its face,
compels such an application. It directs federal agencies to include environmental
impact statements "in every recommendation or report on proposals for legislation
and other major Federal actions significantly affecting the quality of the human
environment . . . ."™* The NEPA regulations, moreover, make it clear that the EIS
process applies to rules and regulations, treaties and international agreements, and
official policies and programs.®

In practice, most EISs in the U.S. are prepared for individual projects. This
is also true of EIA in other nations.® According to a leading observer of EIA in
developing countries, "[m]ost EIA work has concentrated on development projects

Significantly, few EIAs have been implemented for land-use plans, sectoral
plans, and, especially, the national policies which give rise to these development
activities."”

33. The EC Directive on EIA has been criticized for its narrow application only to "public and
private projects.” See EC Directive, arts. 1(1), 1(2); CIEL, EIA AND THE EUROPEAN BANK FOR
RECONSTRUCTION AND DEVELOPMENT 3-4; Wathern, The EIA Directive of the European Community,
in EIA THEORY AND PRACTICE 201.

34. NEPA § 102(2)(C), 42 U.S.C. § 4332(2)(C).

35. 40 C.F.R. § 1508.18(b). According to this provision, “federal actions” requiring environmental
analysis under NEPA

tend to fall within one of the following categories:

(1) Adoption of official policy, such as rules, regulations, and interpretations adopted
pursuant to the Administrative Procedure Act, 5 US.C. 551 et seq.; treaties and
international conventions or agreements; formal documents establishing an agency’s
policies which will result in or substantially alter agency programs.

(2) Adoption of formal plans, such as official documents prepared or approved by
federal agencies which guide or prescribe alternative uses of Federal resources, upon
which future agency actions will be based.

(3) Adoption of programs, such as a group of concerted actions to implement a
specific policy or plan; systematic and connected agency decisions allocating agency
resources to implement a specific statutory program or executive directive.

{4) Approval of specific projects, such as construction or management activities
located in a defined geographic area. Projects include actions approved by permit or
other regulatory decision as well as federal and federally assisted activities.

The U.S. Forest Service, for example, prepares EISs in connection with its regular forest
planning processes. See Ackerman, Observations of the Transformation of the Forest Service: The Effects
of the National Environmental Policy Act on U.S. Forest Service Decision Making, 20 ENVIRONMENTAL
Law 703 (1990).

36. See Wathern, An Introductory Guide to EIA, in EIA THEORY AND PRACTICE 19.

37. Bisset, Methods for Environmental Impact Assessment: A Selective Survey with Case Studies, in
ENVIRONMENTAL IMPACT ASSESSMENT FOR DEVELOPING COUNTRIES 3 (Biswas & Geping eds. 1987).
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One reason why EIAs are rarely performed outside the context of projects may
be that the EIS process is too cumbersome and slow to be applied to rapidly evolving
policies and proposals for legislation. A solution to this problem might be to use
streamlined EIA procedures for policies and legislative proposals. Under NEPA,
federal agencies are required to prepare EISs as part of recommendations or reports
on proposals for legislation.® These "legislative EISs" have, in fact, been rarely
performed by federal agencies. Even where they have been performed, legislative
EISs follow an abbreviated process for environmental impact analysis that dispenses
with many of the opportunities for public review common in project-specific EISs.
For example, an agency recommending or reporting on legislative proposals does not
need to engage in public scoping or, except in specified circumstances, prepare a
draft EIS for public comment.®

The government of Canada is presently considering an innovative approach to
programmatic and legislative EIAs.” If implemented, the Canadian system would
create two tracks for EIA: the first for ordinary projects and the second for policies,
programs, and legislative proposals. EILAs for projects would include the elements
of a full-scale impact assessment, including opportunities for extensive public
participation, preparation of a thorough environmental impact statement, and review
of the statement by an assessment panel. EIAs for policies, programs, and legislative
proposals would require a "statement of environmental implications," a summary of
which would be released to the public. The Minister of Environment would review
each of these statements, and the Standing Committee on the Environment in the
Canadian House of Commons could convene hearings when necessary. The
Canadians hope this system of public scrutiny and executive and parliamentary review
will lead to effective policy-level assessments, which are not performed under the
current system.*!

If EIA is applied to a program or policy, subsequent EIAs may be required for
specific projects that are developed under that program or policy. To avoid
confusion and duplication of effort in these situations, the ELA preparer can employ
a process known in the U.S. as "tiering." Tiering is a method of organizing EIA work
to correspond to the appropriate phase of development, incorporating by reference
all prior EIA documentation.” It is used, for example, when the sequence of EIAs
is "[flrom a program, plan, or policy environmental impact statement to a program,

38. NEPA 102(2)(C), 42 US.C. 4332(2)(C).
39, See 40 CFR. 1506.8.

. 40. See Federal Environmental Assessment Review . Office, FEDERAL ENVIRONMENTAL
ASSESSMENT: NEW DIRECTIONS 7 (September 1990).

41. Id.
42. 40 CF.R. 1508.28.
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plan, or policy statement or analysis of lesser scope or to a site-specific statement or
analysis."

B. What "Impacts" are Addressed in EIA?

1. The Meaning of "Environmental” Impact. Questions often arise concerning
the types of "environmental" impacts that are appropriate for EIA. The term
"environmental impact" resists precise definition. Some impacts, such as water
pollution and soil erosion, fit easily within the common understanding of effects on
the natural or physical environment. Other impacts, such as unemployment and
effects on community structure, are not "environmental” impacts in the traditional
sense, yet they are often linked to human activities that alter the physical
environment. If the term "environmental impact" is defined too narrowly in EIA
legislation, it can exclude important effects from the scope of impact studies. At the
same time, an excessively broad definition of "environmental impact" might require
ElAs to address a prohibitively extensive array of social and economic as well as
environmental impacts.

A solution to this dilemma can be to define "environmental impact” in a
traditional manner (i.e., alteration of the physical environment) for the purpose of
triggering the EIA process, and defining it more broadly for the purpose of analysis
once the EIA process has been triggered. In other words, an activity must affect the
physical environment in order to require the preparation of an environmental impact
statement. Once this threshold has been passed, other impacts, including
socio-economic impacts, can be among those addressed in the EIA. This is the
approach followed by the NEPA regulations:

"Human environment" shall be interpreted comprehensively to include
the natural and physical environment and the relationship of people
with that environment, This means that economic or social effects are
not intended by themselves to require preparation of an environmental
impact statement. When an environmental impact statement is
prepared and economic or social and natural or physical environmental
effects are interrelated, then the environmental impact statement will
discuss all of these effects on the human environment.*

43. Id. For example, the overall effects of a nationwide coal leasing program can first be analyzed
in a programmatic EIS. Then the specific impacts of particular mining projects can be evaluated as each
leasing area or region is offered for lease under the program. .

44. 40 CF.R. 1508.14. This general approach is also followed in the UNECE Convention on
Transboundary EIA, which defines environmental "impact” to include

any effect caused by a proposed activity on the environment including human health and
safety, flora, fauna, soil, air, water, climate, landscape and historical monuments or
other physical structures or the interaction among these factors; it also includes effects
on cultural heritage or socic-economic conditions resulting from alterations to those
factors . ...
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2. Indirect and Cumulative Impacts. The environmental impacts of an activity
often extend beyond its immediate effects. To gain an appreciation of an activity's
full range of impacts, EIAs can evaluate "indirect” and "cumulative" impacts as well
as "direct" ones.

As defined in the NEPA regulations, "direct" effects are those "which are
caused by the action and occur at the same time and place.*® An example might
be the immediate damage to trees, land, and wildlife caused by building a road
through a forest. "Indirect" effects are defined as those "which are caused by the
action and are later in time or farther removed in distance, but are still reasonably
foreseeable™® -- for instance, the traffic and logging that will follow construction of
the road through the forest.”’

The concept of "cumulative" impacts is more complex. As defined in the
NEPA regulations, a cumulative impact is '

the impact on the environment which results from the incremental
impact of the action when added to other past, present, and reasonably
foreseeable future actions regardless of what agency (Federal or
non-Federal) or person undertakes such other actions. Cumulative
impacts can result from individually minor but collectively significant
actions taking place over a period of time.*®

A recent U.S. court decision involving the cumulative impacts of offshore oil
drilling helps to illustrate the idea of cumulative impacts. In Natural Resources
Defense Council v. Hodel,” the Department of Interior prepared an EIS as part of
a leasing plan for offshore oil exploration between Alaska and southern California.
Although the Department assessed the impacts of oil drilling on migratory species
in particular areas along this range, it failed to assess the total effect of these
impacts. Species such as the California grey whale swim the full length of the drilling
area during their yearly migration, and would encounter the harmful effects of oil
development at many points along their journey. The full effect of these impacts,
when considered together, would exert a greater toll on the species than the

individual impacts considered by themselves. Because the Department considered

UNECE Convention on Transboundary EIA, art. 1(vii).
45, 40 CF.R. 1508.8(a).
46. Id. 1508.8(b).

47. According to the NEPA regulations, "[i]ndirect effects may include growth inducing effects and
other effects related to induced changes in the pattern of land use, population density or growth rate,
and related effects on air and water and other natural systems, including ecosystems.” 40 C.F.R.
1508.8(b).

48. 40 CF.R. 15087.
49. 865 F.2d 288 (D.C. Cir. 1988).
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only the individual impacts, but not their cumulative effects, the court ruled that its
impact statement violated NEPA.%

3. 'Significance” of Impacts. Full-fledged ElAs cannot practicably be
undertaken for every project or policy, no matter how insignificant its impacts. To
do so would be prohibitively expensive, and would divert time and energy away from
more important assessments. Thus EIA procedures generally apply only to activities
likely to have "significant” environmental impacts. NEPA, for example, requires
agencies to prepare EISs for "major Federal actions significantly affecting the quality
of the human environment."! Similarly, the EC Directive on EIA "appl[ies] to the
assessment of the environmental effects of those public and private projects which
are likely to have significant effects on the environment."s?

Determining the "significance” of impacts can be difficult. It requires
consideration not only of a project's size, location, and immediate impacts, but also
its long-term effects and indirect and cumulative impacts on the environment. To aid
this determination, many EIA laws use "screening" methods to identify projects likely
to have significant environmental impacts. Approaches to "screening" are discussed
in Section IILB below.

50. Id. at 297-300. For an informative discussion of cumulative impact analysis under NEPA, see
Thatcher, Understanding Interdependence in the Natural Environment: Some Thoughts on Cumulative
Impact Assessment Under the National Environmental Folicy Act, 20 ENVIRONMENTAL LAW 611 (1990).

The Canadian Environmental Assessment Research Council has developed a typology of
cumulative environmenta] effects, which include "time crowding”™ (frequent and repetitive impacts on a
single environmental medium), "space crowding” (high density of impacts on a single environmental
medium), and "compounding effects” (synergistic effects arising from multiple sources on a single
environmental medium). Canadian Environmental Assessment Research Council, ASSESSMENT OF
CUMULATIVE EFFECTS: A RESEARCH PROSPECTUS (1988).

51, 2US.C. 4332(2)(C) (emphasis added).
52. EC Directive on EIA, art. 1(1) (emphasis added).
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1II, THE EIA PROCESS STEP BY STEP

This section of the paper provides a step-by-step guide to the EIA process.
As discussed above, application of EIA to policies, programs, and proposals for
legislation, or to existing activities, may require significant modifications in the EIA
procedures. For the sake of clarity and simplicity, this section does not attempt to
explore all of the ways that EIA can be adapted for these purposes. Except where
explicitly noted, this section will assume that the activity under consideration is a
proposal for a new project.

A. When Does EIA Begin?

An overriding goal of EIA laws is to incorporate environmental considerations
into the planning of actions that will affect the environment. To be effective,
therefore, EIA is applied at an early stage of a project, before plans and
commitments have solidified. Early application of EIA enables planners to examine
the impacts of various options in designing a project, and, with these alternatives in
mind, to plan and carry out the project in an environmentally sound manner. Even

though EIA may slow down project planning, it can prevent longer delays after a

project has begun. The discovery of unanticipated effects at later stages of a project
may lead developers either to ignore those effects or to change their plans at a time
when it is difficult, time-consuming, and expensive to do so. Neither of these delayed
responses is desirable, and both can be avoided by the early application of EIA.%

B. Screening

A beginning step in any EIA is the decision to apply or not to apply EIA
procedures to the project at hand. This is often called "screening" a project to
_determine its suitability for EIA. To minimize disputes over whether EIA will apply
in particular cases, and to make the EIA system predictable and easy to administer,
the EIA law can specify which kinds of activities will trigger EIA procedures, and
how the decision to apply EIA will be made. The United Nations Environment
Program advocates a clear and simple approach to screening. In its declaration of
Goals and Principles of EIA, it states that "[t]he criteria and procedures for
determining whether an activity is likely to significantly affect the environment and
is therefore subject to an EIA, should be defined clearly by legislation, regulation,
or other means, so that subject activities can be quickly and surely identified, and
EIA can be applied as the activity is being planned."*

53. To promotc carly application of EIA pracedures, the NEPA regulations require federal agencies
to "integrate the NEPA process with other planning at the earliest possible time to insure that planning
and decisions reflect environmental values, to avoid delays later in the process, and to head off potential
conflicts.” 40 CF.R. 15011.

54. UNEP, Goals and Principles of EIA, Principle 2.
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There are two general approaches to screening, and many EIA laws use a
combination of both approaches. The first can be called a "categorical" approach to
screening. Under this approach, the EIA law lists specific categories of projects
which will always require ElAs. Projects can be included in the list based on their
size and their likely impacts, and the list can also 1dent1fy particularly sensitive areas
in which any project must be preceded by an EIA.® The categorical approach has
the advantage of reducing uncertainty and delay in determining which projects will
be subject to EIA. It also affords predictability and makes the EIA law easier to
administer. These considerations may be especially important where funds for
administering the EIA law are limited.

The EC Directive on EIA provides an example of the categorical approach to
screening. In Annex I, the Directive lists certain classes of projects that must always
be subject to EIA, including the construction of motor vehicle expressways and
crude-oil refineries. In Annex I, it lists other classes of projects, such as shipyards
and wastewater treatment plants, that will be subject to ELA "where Member States
consider that their characteristics so require.”

The second approach to screening can be called "discretionary." Under this
approach, a government agency has discretion to decide whether a particular activity
must be preceded by an EIA. Usually an initial study, called an "environmental
assessment” in the U.S. and an "initial impact evaluation” in some other countries, is

. undertaken to aid this determination. The discretionary approach offers a flexible

means of applying EIA requirements in unusual cases that might be difficult to
anticipate and list in the EIA law,

A discretionary approach to screening is commonly used under NEPA. The
decision to go forward with a full EIS is usually preceded by an initial "environmental
assessment which is used to determine the environmental significance of an
action.® The environmental assessment must include a discussion of the need for
the prOposal alternatives, and environmental impacts of the proposed action and
alternatives.”” If the environmental assessment reveals that a project will
significantly affect the quality of the human environment, then a full environmental
impact statement is required. If not, then the responsible agency must prepare a
"finding of no significant impact" (FONSI) which briefly explains why the project will
not significantly affect the environment.’®

55. Thailand’s EIA law, for example, identifies environmentally sensitive areas on which
development must be preceded by an EIA.

56. See 40 CF.R. 1508.9. The concept of environmental "significance," as defined in the NEPA
regulations, requires consideration of both the context and intensity of a project’s possible impacts. The
"context” of impacts refers to their setting, scope, and duration, while "intensity" refers to their severity.
See id.  1508.27.

57. 40 CFR. 1508.9(b).
58. Id.  1508.13.
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Increasingly, the environmental assessment ends the environmental review
process in the U.S. An average of 1800 full EISs were prepared each year in the
early 1970s> By 1990, that number had fallen to 477.° This sharp downward
trend in EISs reflects a growing reliance on the environmental assessment as the
primary document and decisionmaking tool for EIAs in the US. During
environmental assessments, agencies often identify means to redesign or lessen the
adverse impacts of projects. Relying on these mitigation measures, the agency can
issue a special kind of "finding of no significant impact" commonly known as a
"mitigated FONSL" By the late 1980s, environmental assessments accompanied by
"mitigated FONSIs" took the place of full EISs in a large number of cases.

While the mitigated FONSI offers a time-efficient means of identifying and
incorporating environmentally protective features in a project, two considerations
may limit its value. First, recent court rulings in the U.S. have made it difficult for
citizens to enforce mitigation measures in court. Even if an agency bases its finding
of no significant impact on certain mitigation measures, recent court decisions have
indicated that the agency probably cannot be forced through a lawsuit to carry out
those measures.! Second, public participation in the EIA process does not typically
begin until the decision to prepare a full EIS has been made. Thus, when assessment
of a project ends with a mitigated FONSI, the public typically does not have much
of a voice in the agency's decision.

C. Scoping

When a full environmental impact assessment is required, it is essential to plan
the scope of the EIA study at the beginning of the process. Many projects involve
a large number of possible alternatives and impacts. For example, a new highway
might be built along one of several routes, or the need for the highway might be
satisfied through other forms of transportation. Each of these alternatives could have
a variety of environmental impacts, some more significant than others. In order to
carry out the EIA in an efficient and organized manner, the scope of the issues to
be studied can be agreed on at the beginning of the process. This early planning
phase of EIA is widely known as "scoping.”

59, V. Fogleman, GUIDE To NEPA 112 (1990).

60. Council on Environmental Quality, ENVIRONMENTAL QUALITY 1990: THE TWENTY-FIRST
ANNUAL REPORT OF THE COUNCIL OF ENVIRONMENTAL QUALITY 238 (1991).

61. The basis for these decisions, as discussed further in Section IV of this paper, may be unique
to judicial review of agency decisions in the U.S., and can be avoided in other countries through careful
statutory drafting. Although it may be difficult to force an unwilling agency to implement mitigation
measures identified in a mitigated FONSI, agencies can, in their discretion, impose mitigation measures
"as eaforceable permit conditions, or adopt{ ] [mitigation measures] as part of the agency final decision
in the same manner that mitigation measures are adopted in the formal Record of Decision that is
required in EIS cases.” Council on Environmental Quality, *Forty Most Asked Questions Concerning
CEQ’s National Environmental Policy Act Regulations® (Forty Most Asked Questions), 46 Fed. Reg.
18026 (Mar. 23, 1981), as amended, 51 Fed. Reg. 15618 (Apr. 25, 1986), reprinted in Environmental Law
Institute, NEPA DESKBOOK 268, 278 (1989).
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Scoping originated in the 1970s as a response to haphazard implementation
of NEPA by U.S. agencies. Planning of environmental impact studies varied widely
during NEPA's early years. Scme agencies analyzed every conceivable impact,
regardless of its significance, and prepared enormous environmental impact
statements. Due to their length and breadth, these EISs sometimes obscured the
most important issues in a mass of trivial detail. Other agencies were guilty of the
opposite problem, preparing skimpy EISs that analyzed few issues in adequate detail.
To remedy this problem, the Council on Environmental Quality's 1978 NEPA
regulations imposed a requirement on all agencies to engage in "scoping” at the
beginning of the EIS process.?

Scoping, according to the regulation, must be used to "[d]etermine the scope
and the significant issues to be analyzed in depth in the environmental impact
statement," and to "[i]dentify and eliminate from detailed study the issues which are
not significant or which have been covered by prior environmental review . . . 63
During scoping, the agency must assign responsibility for preparing the EIS among
the various agencies involved, and indicate the relationship between the EIS process
and each agency's tentative planning and decisionmaking schedule.®

One of the major benefits of scoping is the involvement of the public in
planning EIA studies. Under the NEPA regulations, an agency must notify the
public that it intends to prepare an EIS and invite public participation in scoping by
publishing a "notice of intent" in the Federal Register® Citizens often have excellent
firsthand knowledge of local conditions and resources. They might know, for
example, that a certain stream is prized for its fishing. If the public is not involved
in the scoping process, impacts on resources such as these, although quite significant
to the community, might not receive adequate attention in the EIA. Ultimately, this
could lead to a project that provokes strong public opposition and political backlash
against the government and the developer. Early public involvement can help
minimize these problems by identifying the issues that truly concern the community,
designing an environmental impact study that will analyze these issues.

Scoping typically takes place in a meeting or series of meetings involving the
public, the developer, and the responsible government agencies. Scoping meetings
can be conducted in a number of ways, and the appropriate structure for the meeting
will depend on the number of participants involved and the nature and complexity

62. 40 CFR. 1501.7: "There shall be an early and open process for determining the scope of
issues to be addressed and for identifying the significant issues related to a proposed action. This
process shall be termed scoping.” The Council on Environmental Quality borrowed the concept of
scoping from EIA regulations already in force in the state of Massachusetts.

63. Id. 1501.7(a)(2)-(3).
64. Id. 1501.7(a)(#)-(7).

65. Id. 1501.7. This notification procedure is similar to the notice and comment rulemaking
procedures described in the Environmental Law Institute, PUBLIC PARTICIPATION IN ENVIRONMENTAL

REGULATION 5-24 (January 1991).
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of the project. For example, a meeting involving a large number of participants
might be structured like a pubhc hearing, with interested parties taking turns
presenting their testimony.® Smaller scoping sessions can be conducted like
business meetmgs, with participants contnbutmg as they wish to the discussion of
topics set forth in an agenda. Some scoping meetings can be organmed in a
"workshop" format, with participants exploring different design alternatives in small
groups. The Council on Environmental Quality has published a document that
contains a number of helpful suggestions for scoping meetings.” A copy of this
document is reprinted at the end of this paper as Appendix C.

The importance of scoping has been highlighted by many observers. An
official from the United States Forest Service called scoping "the most important part
of the National Environmental Policy Act implementing process" because it "builds
agency credibility and public support; provides an excellent opportunity for dispute
resolution, even before documents are prepared and decisions made; and
substantially reduces the number. of subsequent appeals and lawsuits."® Setting
priorities through scoping can be especially important where resources for EIA are
limited. For this reason, scoping has been strongly recommended for EIA in
developing countnes

D. Preparing the EIS

1. Who Should Prepare the EIS? Under some EIA laws, the project proponent
is responsible for the actual preparation of the impact statement. EIA procedures
in the Philippines illustrate this approach. Under- Philippine law, the National
Environmental Pohcy Council (NEPC) oversees the EIA process, which applies to
both public and private activities. In the planmng stage of a new project, the
proponent must submit a description of the project to an "EIS Review Committee"
of the NEPC. Based on this description, the EIS Review Committee determines
whether the project is environmentally critical or -will be located in an
environmentally critical area — the criteria which trigger the need for a full EIS. If
an EIS is required, the proponent is required to prepare the document. The
completed EIS is then reviewed by the EIS Review Committee, which recommends
to the President or her authorized representative whether an "Environmental

66. This is generally the way scoping meetings are conducted under Canadian EIA laws. See
Beanlands, Scoping Methods and Baseline Studies in EIA," in EIA THEORY AND PRACTICE 38.

67. CEQ Scoping Guidance, Apr. 30, 1981.

68. Ketcham, How Does the Scoping Process Affect the Substance of an EIS?, in Council on
Environmental Quality, Environmental Law Section of the New York Bar Association, ENVIRONMENTAL
IMPACT ASSESSMENT: PROCEEDINGS OF A CONFERENCE ON THE PREPARATION AND REVIEW OF
ENVIRONMENTAL IMPACT STATEMENTS 84 (N. Robinson ed. 1987).

- 69. See Bisset, Methods for Environmental Impact Assessment: A Selective Surnywuh Qm Studies,
in EIA FOR DEVELOPING COUNTRIES 4-5; Beanlands, Scoping Methods and Ba:eﬁm Studm in EIA,"
in EIA THEORY AND PRAcnc:E 33.
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Compliance Certificate” should be issued. Work may not begin on the project until
such a certificate has been awarded.™

There are advantages to requiring the proponent to prepare the EIS. During
the planning of a project, the proponent will have already gathered information about
the site, and, arguably at least, can assess the environmental effects of the project at
lesser cost than could an outside agency. After the EIA has been performed, the
proponent may also be in a better position to integrate the environmental
considerations identified in the EIA into the construction of the project.

The proponent, however, cannot be expected to view the project objectively.
Given its self-interest in the project, a proponent may be reluctant to conduct a
genuine exploration of alternatives, or it may be inclined to minimize the project's
risks and exaggerate its benefits. For these reasons, governments generally conduct
careful evaluations and reviews of ELAs prepared by project proponents.

Canadian EIA law provides an illustration of how the government can
supervise the preparation of EIA documents by proponents. Under Canada's current
federal Environmental Assessment and Review Process (EARP),” each EIS is
assigned its own Environmental Review Panel which is appointed by the Minister of
Environment. After conducting a public scoping, the panel issues guidelines to the
proponent governing the preparation of the EIS. The proponent then prepares the
EIS and submits the completed document to the panel. Another round of public
hearings is conducted by the panel, this time examining the sufficiency of the EIS.
When the public hearings are completed, the panel writes a report advising the
responsible Minister as to modifications or conditions that should be fulfilled before
the project is allowed to go forward. The proponent must abide by any
post-assessment monitoring and reporting set forth as conditions to the project.

Some observers maintain that environmental impact statements should not be
prepared by project proponents.” They argue that the proponent's self-interest in
the project makes it an unsuitable candidate for performing the EIA study, even if

70. Lim, Theory and Practice of EL4 Impiementation: A Comparative Study of Three Developing
Countries, 18 ENVIRONMENTAL IMPACT ASSESSMENT REVIEW 133, 135-43 (1985).

71. Revisions to Canada’s federal EIA law are now under consideration by Parliament. The new
law, if passed, would significantly strengthen the ELA process by requiring review panels to be fully
independent of government, requiring post-EIS monitoring plans for major projects, and requiring the
assessment of government policy initiatives.

72. For example, the EC Directive on EIA has been criticized for giving project proponents the
responsibility for preparing EISs. See eg, CIEL, EIA AND THE EUROPEAN BANK FOR
RECONSTRUCTION AND DEVELOPMENT 3.

Interestingly, the draft EC Directive circulated in 1980 proposed a two-step process in which
the proponent would first provide information about the environmental effects of a project, and then
a government authority would prepare and make public an impact assessment. See N. Haigh, EEC
ENVIRONMENTAL POLICY & BRITAIN 352 (2d ed. 1987). The second part of this process was dropped
during the contentious negotiations preceding the adoption of the final directive in 1985.
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the resulting impact statement is evaluated by a government agency. Instead, an
independent body -- either an environmental agency or the agency having approval
authority over the project -- should do the actual EIA work.

NEPA illustrates this approach to the preparatxon of environmental impact
statements. NEPA applies only to government agencies. Even if a private developer
obtains a federal permit, the permitting agency rather than the deveIOper prepares
the EIS. Proponents may, however, assist the agency in performing the

“environmental assessment” -- NEPA's “screening” document for determining whether
a full EIS is needed. In connection with environmental assessments, agenmes may
requu-e developers to furnish information about their projects, typxcally in an

“environmental information document” (EID).” In some cases, agencies may allow
the developer itself to prepare the initial environmental assessment, although the
agency must make its own evaluation of the enwronmental 1ssues and take
responsibility for the assessment.™

The EIA process is multi-disciplinary, and can reqmre the expertise of a

number of different specialists. Although some agencies employ environmental -

specialists as permanent members of their staff, others hire outside consultants to
prepare their EISs. While this practice is perm:tted under NEPA, the NEPA
regulations make it clear that federal agencies retain ultimate responslbihty for
environmental impact statements prepared under contract. B

When U.S. agencies use consultants to prepare EISs, they often sign a
"memorandum of understanding” with both the proponent and the consultant. The
memorandum provides that EPA remains ultimately responsible for the EIS prepared
by the consultant, but that the consultant's fees will be: pa.td by the proponent.
During the preparation of the EIS, the agency periodically reviews the work of the
consultant. The agency is also responsible for the final wording of the EIS, and for
conducting the public hearings and other public comment prot:édures ;

The practice of hiring outside consultants to prepare environmental 1mpact
statements has been criticized.™ According to this line of argument, a major
purpose of NEPA was to change the planning and decisionmaking routines of federal
agencies - "to internalize environmental considerations in the planning,

73. The US. EPA regulatmns implementing NEPA define the term cnwonmcntal information
document” as "any written analysis prepared by an applicant, grantee or cqntractor describing the
environmental impacts of a proposed action. This document will be of sufficient scope to enable the
responsible official to prepare an environmental assessment ‘as described i in the remammg subparts « of
this regulation.” 40 CFR. 6.101(d).

74. 0 CFR. 1506.5(b).
75. See 40 CF.R. 1506.5(c).

76. See, e.g., Caldwell, The Environmental Impac: Statement: A A:ﬂsused Tool, in ENVIRONMENTAL
IMPACT ANALYSIS: EMERGING Issuss IN PLANNING 11 (R. Jain & B! Hutcl:ings eds. 1978). '
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programming, and decision processes of federal agencies."” Thus the agency itself

should perform the actual work of an environmental impact study, since it is through
EIA work that environmental "thmkmg can best permeate the agency's decisions.™
This goal may be undermined if agenczes do not perform their own environmental
impact studies.” However, some agencies simply do not have the staffs to perform
adequate EISs. For these agencies, consultants can insure that the environmental
document the public and other agencies review is a first-rate rather that a third-rate
one.

2. Who Should Pay? As a general rule, the expense of preparing an
environmental impact statement for a particular development project should be
included in the planning costs of that project. Thus the developer of a private
project should generally bear all expenses related to preparing an EIS for the
project® In the U.S, the Independent Offices Appropriation Act authorizes
federal agencies to charge a "fair and equltable fee for EISs prepared in connection
with license or permit applications.”? Under this statute, an agency may enact
regu.latlons to recover the cost o 8!)re;:va.rir:_lg EISs for private development projects
that require permits or licenses.* Only a minority of agencies, however, have
promulgated authority to recover the costs of environmental impact assessnients.
EISs for government-sponsored projects and programs are paid for with public
funds.®

Even if private developers are required to perform ElAs at théir own expense,
or to reimburse the government for doing so, government agencies will inevitably
bear some costs in administering and supervising the EIA process. Experience with
state environmental policy acts suggests that the cost to government and industry of
an EIA program can be significant in the program's early years, but decreases as the
program matures.® Moreover, the EIA process "actually saves many projects

T1. Id. at 19.

78. For a general analysxs of decisionmaking in government institutions, see S. Taylor, MAKING
BUREAUCRACIES THINK (1984).

79. Despite this criticism, the use of EIS consultants by u. S. agenaes is widespread. See
Environmental Law Institute, NEPA IN ACTION. Of the mneteen federal agencies studied in this report,
most used outside contractors for assistance in preparing at least some of their EISs.

80. Biswas, Guidelines for Environmental Impact Assessment in Developing Countries, in EIA FOR
DEVELOPING COUNTRIES 197.

8l. 31 USC. 9701. See Sohio Trans Co. v. Umted States, 766 F.2d 499, 501. (Fed. Cir, 1985)

82, See Mississippi Power & Light v. United States Nuclear Regulatory Commission, 601 F.2d 223,
231 (5th Cir. 1979) (NRC may recoup full cost of environmental review under NEPA in connection with
licensing of nuclear power facility), cert. denied, 444 U.S. 1102 (1980),

83. See Public Service Co. v. Andrus, 433 F. Supp. 144 (D. Colo. 19‘77) (agency maynot charge fee
for programmatic EIS). -

84, See Hart, The Costs of Environmental Review: Assessment Methods aud Mds in S Hart. G.
Enk & W. Hornick, IMPROVING IMPACT ASSESSMENT 339 (1984): '
Since most states have incuired significant problems in initial pmgram
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money by bringing environmental thinking into the project early enough to avoid
envirom?sental constraints or to use natural conditions to enhance some aspect of the
project.”

E. Contents of the Environmental Impact Statement

Environmental impact statements contain the information that allows citizens
and the government to understand the risks and benefits of a project and its possible
alternatives. This information is made available to the people who will be involved
in the project, including environmental specialists in government, the project
proponent, and the general public. The purpose of the environmental impact
statement is to provide information about the project in a way that clarifies the
choices available and the consequences of each choice. It is a document that aids
in decisionmaking.

To accomplish these purposes, environmental impact statements typically
include a detailed discussion of three essential subjects: (1) the proposed project and
its alternatives; (2) the environmental impacts of each alternative; and (3) measures
that can be taken to avoid or minimize unwanted impacts.*® While these subjects
are discussed separately below, they are clearly overlapping. For example, the
decision about which alternatives to include in the EIA study, usually made during
the scoping process, cannot intelligently be made without considering the
environmental impacts of the possible alternatives, Despite this overlap, most EISs
address alternatives, impacts, and mitigation in separate sections of the document.
This helps to organize and clarify the choices available to decisionmakers, and the
consequences of each choice.

1. Alternatives. The description of alternatives in an environmental impact
statement allows for the comparison of various options in a project. The alternatives
section can discuss alternatives fo a project, such as not proceeding with the proposal,
and alternatives within a project, such as using different kinds of materials or

implementation (e.g., project backlog, procedural restructuring, and delay), the costs of
environmental review can be usefully expressed in terms of a program "curve” --states
appear to experience an initial period of program establishment followed by a transition
period of process clarification and backlog processing.

85. I Roberts, JUST WHAT IS "EIR"?: A DISCUSSION OF THE BASIC CONCEPTS OF THE
ENVIRONMENTAL IMPACT REPORT PROCESS AND DOCUMENTATION 74 (July 15, 1990).

86. A completed environmental impact statement often includes all of the following: a cover sheet;
a table of contents; a brief statement summarizing the EIS in non-technical terms; a description of the
project and explanation of its purpose and need; a description of the environment likely to be affected
by the project; an analysis of practical alternatives available; an evaluation of possible environmental
consequences; a description of measures to mitigate unwanted impacts; an acknowledgement of any
uncertainties or gaps in knowledge encountered in the EIA; a list of preparers; a list of agencies,
organizations, and people to whom copies of the EIS have been sent; and an index and any appendices.
See, eg, 40 CFR. 1502.10 (recommended format for EIS); UNEP Goals and Principles of EIS,
Principle 4 (list of minimum contents for EIA).
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construction designs. The discussion of alternatives is considered by the Council on
Environmental Quality to be “the heart of the environmental impact statement"®’
because it brings the possible choices in a project sharply into focus.®

Alternatives often involve location. In a proposal to build a power plant, for
example, the site of the facility might be chosen from a number of possible locations.
The effects of constructing the plant on each of these sites can be analyzed and
compared in the EIS. Other alternatives may include the size and technological
features of a project. In the proposed dredging of a navigation channel, for example,
alternatives could relate to the exact placement of the channel, its depth and width,
and the placement of the dredged material.*®

The NEPA regulations require identification of the agency's preferred
alternative and full analysis of the option of not proceeding with any action at all
(the "no action" alternative),” in addition to analysis of other alternatives that may
have been identified during the scoping process. Identification of the preferred
alternative provides a focal point for commentary by other agencies and the public.
The "no action" alternative in some cases can become the ultimate decision in the
project.” In other cases, it establishes a benchmark for comparing the impacts of
other alternatives.”

2. Impacts. Information on the environmental impacts of a project "forms the
scientific and analytic basis" for the comparisons made in the alternatives section.”
All significant environmental effects, including beneficial effects, and indirect and

87. Id 1502.14, .

88. Some cases may involve a large or infinite number of conceivable alternatives. For example,
a proposal to protect a forest area from development could theoretically involve alternatives ranging
from the protection of zero to 100 percent of the forest. See Forty Most Asked Questions, in
Environmental Law Institute, NEPA DESKBOOK 268 (1989). In these situations, the EIS can address
a reasonable range of alternatives, such as protecting zero, 10, 30, 50, 70, 90, or 100 percent of the
forest. /d. If alternatives are eliminated from the study, the EIS can briefly discuss the reasons for their
climination. 40 CF.R. 1502.14(a). The range of alternatives to be explored in the EIS can be agreed
upon during scoping,

89. See Final Environmental Impact Statement: Bayou La Batre Navigation Improvements (Army
Corps of Engineers) 6-19, reprinted in Environmental Law Institute, NEPA DESKBOOK at 361-74.

90. Id  1502.14(e) & (d).
91. The "no action” alternative is not necessarily the one that will have the least damaging

environmental impacts. For example, a decision not to widen an existing roadway may lead to the
construction of an entircly new roadway nearby.

92. Forty Most Asked Questions, in Environmental Law Institute, NEPA DESKBOOK 268-69.
93. 40 CFR. 150216
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cumulative impacts, can be addressed.® Accurate analysis of environmental impacts
will assist in later discussion and decisions about the project.”

Assessment of environmental impacts requires information about the present
state of the environment. Thus, one of the earliest stages of EIS preparation involves
the gathering of background information about the environment in the vicinity of the
project. These "baseline studies" are indispensable. But unless they are carefully
planned, baseline studies can "account for a large part of the overall cost of an EIA"
resulting in "a great deal of information made available on the environmental setting
of a particular project [that is] irrelevant to the resolution of certain critical questions
raised at later stages in the EIA."*

Because baseline studies can drain resources from other important aspects of
the EIS study, care should be taken to gather information only about pertinent
aspects of the affected environment. The scoping process offers an excellent
opportunity to define the aspects of local environment which deserve detailed
study.” In the EIS, this baseline information can be presented in a manner
"commensurate with the importance of the impact, with less important material
summarized, consolidated, or simply referenced."®

Impact prediction is often hampered by gaps in knowledge and scientific
uncertainty.”” At a minimum, uncertainties can be explicitly acknowledged in the
EIS."® In addition to making clear that information is lacking, the EIS can
indicate the relevance of the unavailable or missing information, summarize the
credible scientific evidence relevant to assessing the impact, and evaluate the impact
based on methods or approaches generally accepted in the scientific community.'"

Uncertainty can be particularly troubling in assessing impacts which are
doubtful but, if they occurred, would have catastrophic consequences. The meltdown
of a nuclear power plant or the accidental release of deadly gases near a city may be

94. The differences between direct, indirect, and cumulative environmental impacts are considered
in greater detail in Section 1B above.

95. Methods for predicting environmental impacts vary widely in sophistication and complexity.
They range from relatively simple matrices which chart project activities along ome axis and
environmental parameters along the other, to computer-assisted models which attempt to simulate the
real-world interactions of the natural environment. For a useful summary of EIA methodology, see
Bisset, Developments in ELA Methods, in EIA THEORY AND PRACTICE 47.

96. Beanlands, Scoping Methods and Baseline Studies in EIA, in EIA THEORY AND PRACTICE 39.
97. Id. '

98. 40 C.F.R. 1502.15

99. See De Jongh, Uncertainty in ELA, in EIA THEORY AND PRACTICE 62.

100. See, e.g, 40 CFR. 1502.22; UNECE Draft Convention on Transboundary EIA, Appendix
II{g); UNEP Goals and Principles of EIA, Principle 4(f).

101. 40 CFR. 1502.22(b).
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unlikely events, but their impacts would be devastating. The NEPA regulations
require agencies to evaluate low probability/catastrophic impact events of this nature.
Agencies must analyze "both the lesser risks of greater harms and the greater risks
of lesser harms before actions are taken to bring about the risks."'®

3. Mitigation. Adverse impacts can be avoided or minimized by modifying the
design of projects. For example, a highway can be diverted around a wildlife refuge
to avoid harm to the area, or an airport can limit flights during certain hours to
minimize noise pollution. Actions like these are often called "mitigation" measures.
As defined in the NEPA regulations, mitigation includes avoiding impacts altogether
by not taking a particular action in the project; minimizing impacts by limiting the
magnitude of the project; rectifying impacts by repairing or restoring aspects of the
affected environment; reducing or eliminating impacts over time by performing
maintenance activities during the life of the project; and compensating for impacts
by providing additions to or substitutes for the affected environment.!®

Mitigation measures can be incorporated into the final decision on a project.
Approval of a project may be conditioned on the fulfillment of certain mitigation
measures. Even though mitigation measures do not become an enforceable
component of projects under NEPA until the decision stage of EIA, which follows
the release of the final environmental impact statement, it is important to specify
these measures in the EIS. Like any other promise that must be fulfilled at a later
time, mitigation measures are easiest to implement if they are specific and clear
instead of general and vague.

F. Public Notice and Comment on the EIS

It may be useful for environmental impact statements to be prepared in two
stages, a draft version and a final version, as is the practice under NEPA. Once a
draft EIS is completed, citizens can be notified of their right to submit comments or
attend public hearings on the EIS. If the impacts of an action are likely to be
widespread, such as the effects of a national policy or statute, notice can be published
in a bulletin of national circulation and mailed to anyone who requests it.'* If the
impacts are likely to be local, such as the effects of a single project, then additional
forms of notice can be used. These can include publication in local newspapers or
broadcasts over local radio or television; direct mailing to residents near the site and
to other potentially interested 0§r0ups and individuals; and posting of printed notices
in the vicinity of the project.!

102, Yost & Rubin, 4nalysis of the National Environmental Policy Act, in Environmental Law
Institute, NEPA DESKBOOK 15.

163. 40 CF.R. 1508.20.

104. The NEPA regulations require agencies to publish notices of draft EISs in the Federal Register
and to mail notices directly to interested parties. See 40 CF.R. 1506.6(b)(1) & (2).

105. See 40 CFR. 1506.6(3).
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Written comments and public hearings are two commonly used methods of
gathering public views on EISs. One model for obtaining written comments might
be the "notice and comment” rulemaking procedures established by the U.S.
Administrative Procedure Act.!® As in that context, the notice of the draft EIS
should allow a sufficient period of time for individuals to read the EIS and prepare
their comments. This period under the NEPA regulations can be no shorter than 45
days,'” but often it may be useful to provide for a longer comment period.'®
In public hearings, citizens can testify about the draft EIS and hear the testimony of
others. Because hearings allow for oral testimony, they provide an important forum
for people who cannot express their views effectively in writing. Project planners
may also gain a more realistic sense of community opinion by attending a public
hearing rather than by simply reading written comments. For these reasons, public
heariﬂ%s are used extensively in the U.S. to obtain community input into draft
EISs.

G. The Final EIS and the Decision on the Project

EIA laws generally require that public views be actively incorporated into the
final EIA document. The EC Directive on EIA provides that public views "must be
taken into consideration" by the government authority responsible for approving a
project.!’® The NEPA regulations require agencies to provide written responses
in final EISs to all comments received on draft EISs. In its response to comments,
an agency must modify or correct the EIS or explain why the comments do not
warrant further action, citing "the sources, authorities, or reasons" supporting its
position."! The agency is also encouraged to attach to the final EIS all written
comments on the draft EIS that were submitted.'?

Under U.S. law, when an agency has completed its final EIS and has
responded to all comments, it circulates the final document to all agencies,
organizations, and individuals who submitted comments, and publishes notice of the
final EIS in the Federal Register.'® The NEPA regulations impose a 30-day waiting

106. See Environmental Law Institute, PUBLIC PARTICIPATION IN ENVIRONMENTAL REGULATION
17-21.

107. 40 CF.R. 1506.10(c).
108. Under NEPA, for example, comment periods are frequently extended to 90 days.

109. Public hearings are held in about nine cases out of ten on EISs for new wastewater treatment
facilities, according to a 1980 EPA study. See EPA Office of Environmental Review, EVALUATION OF
EPA’S EIS PROGRAM FOR WASTEWATER TREATMENT FACILITIES, reprinted in COUNCIL ON
ENVIRONMENTAL QUALITY, ENVIRONMENTAL QUALITY 1989 32 (table of EISs involving public
participation by category, 1980).

110. EC Directive on EIA, art. 8.

111. 40 CFR. 1503.4(a).

112, 4. 1503.4(b).

113. Id.  1502.19.
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period between the filing of the final EIS and the agency's decision on the
project.” This waiting period ensures that the agency has sufficient opportunity
to consider the EIS before making its decision, and allows time.for additional
comments,'?

The final decision on a project usually involves selecting one of the
alternatives identified in the EIS, along with applicable mitigation measures.
Consistent with the "full disclosure” goals of EIA, the responsible authority or agency
can be required to explain the reasoning of its decision. This is accomplished under
NEPA by requiring agencies to publish their decisions in a document known as a
"record of decision" (ROD).

The record of decision identifies all alternatives considered by the agency in
reaching its decision, specifies the alternative that is least damaging to the
environment, and, if this alternative is not chosen, explains why not. The ROD also
discusses all policy considerations that entered into the decision, and describes how
those considerations were weighed by the agency. In addition, the ROD states
whether the agency has adopted "all practicable means to avoid or minimize
environmental harm" from the alternative selected, and summarizes any enforcement
or monitoring programs adopted for mitigation."®

114, Id  1506.10(b)(2).

115. Although the regulations allow anyone to submit comments at any time before the agency’s
final decision, 40 CF.R. 1503.1(b), the vast majority of comments are submitted on the draft EIS.

116. 40 CF.R. 1505.2,
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IV. POST-EIS REVIEW AND MONITORING

The effectiveness of EIA statutes, like most other laws, depends on how well
they are enforced. By subjecting government decisions to public scrutiny and the
influence of the political process, the "full disclosure" aspects of EIA provide one
type of review. But most EIA experts agree that there should be additional
procedures for reviewing and monitoring compliance with EIA laws. According to
one observer, "outside or independent review . . . is a crucial element in a successful
EIA process."V

In thinking about ways to enforce compliance with EIA laws, it is helpful to
identify exactly what is being evaluated by the reviewing body. There are three
separate subjects for review: (1) compliance with the rules of the EIA process, (2)
the merits of the decision made as a result of that process, and (3) subsequent
adherence to the terms of the decision. In other words, a reviewing body can first
examine whether the various procedures of the EIA law -- from the initial screening
of a project to the release of the final environmental impact statement -- were
adequately followed. Second, it can examine whether the resulting decision on the
project satisfies the substantive command of the statute, irrespective of procedural
compliance. And third, it can examine whether the terms of the decision are being
followed in the ensuing construction and operation of the project, such as whether
mitigation measures are being adopted as required.

A. Administrative Review

Oversight by an administrative body is one option for post-EIS review. Under
U.S. law, the Council on Environmental Quality and EPA are both involved in
overseeing agency compliance with NEPA. The Council on Environmental Quality
was created by subchapter II of NEPA. Among other responsibilities, the Council
was directed

to review and appraise the various programs and activities of the
Federal Government in the light of the policy set forth in subchapter
I of this chapter for the purpose of determining the extent to which
such programs and activities are contributing to the achievement of
such policy, and to make recommendations to the President with
respect thereto.'®

117. Kennedy, Environmental Impact Assessment in North America, Wesiem Europe: What Has
Worked Where, How, and Why, INTERNATIONAL ENVIRONMENTAL REPTR. 261 (BNA Apr. 13, 1988).
The U.S. Council on Environmental Quality has also highlighted "external review of the environmental
process” as one of the features that "appears to be critical to the viability of EIS internationally.”
Council on Environmental Quality, ENVIRONMENTAL QUALITY 1989 42,

118. NEPA § 204(3), 42 U.S.C. § 4344(3).
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Shortly after enactment of NEPA, Congress strengthened the act's
administrative oversight by directing EPA to review and comment on the
environmental implications of any major federal action that requires the preparation
of an environmental impact statement.!”® In essence, EPA must "raise a red flag"
whenever a major federal action is found to pose an unacceptable risk of
environmental harm. If EPA finds that an action "is unsatisfactory from the
standpoint of public health or welfare or environmental quality," the agency must
refer the matter to the Council on Environmental Quality,1?

Two factors have limited the effectiveness of NEPA's administrative review
process, however. First, the Council on Environmental Quality is a very small office
and can handle only a handful of referrals each year. The Council has formally
considered only about 25 referrals in twenty years.’! Second, EPA review is
generally limited to the environmental impact statement and what the statement
reveals about the impact of the project. Because the NEPA regulations require EPA
to complete its review before an agency files its record of decision, EPA does not
review the agency's actual decision on a project.'?

This second limitation may be particularly problematic in light of a recent U.S.
Supreme Court decision. In Robertson v. Methow Valley Citizens Council,’® the
Court held that agencies do not have to prepare enforceable mitigation plans as part

119. See Clean Air Act 309, Pub. L. No. 91-604, 12(a), 84 Stat. 1709 (Dec. 13, 1970). Although
Congress added this provision to the Clean Air Act, it applies more broadly to proposals for legisiation,
proposed federal regulations, and other major federal actions subject to NEPA. The provision was
added to the Clean Air Act, rather than to NEPA, because the Clean Air Act happened to be under

consideration at the time, and it was much easier to add the provision to the Clean Air Act than to
reopen NEPA,

120. Id. 309(b), 42 US.C. 7609(b).

Under authority of 309, EPA publicly grades environmental impact statements according to
two standards. The first standard rates the environmental effect of the proposed action. There are four
possible scores: "LO" for lack of objection; "EC” for environmental concern; "EQ" for environmental
objection; and "EU" for environmentally unacceptable. The second standard rates the adequacy of the
environmental impact statement. Category "1" means that the EIS is adequate; Category "2" means there
is insufficient information to judge the adequacy of the statement; and Category "3" means that the
statement is inadequate. Thus a rating of "EU-3" would mean both that a project was environmentally
unacceptable and that the environmental impact statement was inadequate. Based on its review of an
EIS, EPA may request the preparation of a supplemental impact statement, recommend denial of a
federal permit, or state that the project would violate an environmental law or standard, among other
responses. See V. Fogleman, GUIDE TO NEPA 42-44, :

121. For a report on the CEQ referral process, see Environmental Law Institute, ENVIRONMENTAL
REFERRALS AND THE COUNCIL ON ENVIRONMENTAL QUALITY (1986).

122. An agency may not file its record of decision until 30 days after the filing of its final
environmental impact statement. 40 CF.R. 1506.10(b)(2). But EPA must finish its review and make
any referral to the Council on Environmental Quality within 25 days after the agency files its
environmental impact statement. Id.  1504.3(b). Thus, EPA does not generally review records of
decision.

123. 490 US. _, 19 ELR 20743 (May 1, 1989).
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of the EIS process.'* In other words, as long as an agency discusses mitigation
measures that could be implemented, it does not actually have to implement those
measures. This may mean that what EPA reviews in the environmental impact
statement -- a description of a project with certain measures to mitigate adverse
impacts -- is not what the agency will actually be required to do. For this reason,
The Methow Valley decision has been criticized by observers in the U.S.!®
However, policymakers in other countries can easily avoid this problem by making
mitigation plans as well as post-EIS monitoring and enforcement explicit components
of the EIA statute.

A different form of administrative review is used in Canada. Under Canada’s
federal guidelines for EIA, the Minister of Environment appoints an independent
"environmental assessment panel" for each proposal that would produce significant
adverse environmental effects. The panel consists of four to eight members having
special knowledge and expertise in the area, and is drawn from both within and
outside the government. It is normally chaired by the Executive Chairman of the
Federal Environmental Assessment Review Office (FEARO), the government body
responsible for administering Canada's federal EIA system. Each panel writes its
own set of guidelines for the preparation of EIA documents, and tailors the
guidelines to the particular proposal. The panel also reviews the ensuing
environmental documents for completeness and quality.'® A similar process
involving independent review panels is used in the Netherlands.!” According to
the U.S Council on Environmental Quality, the independent panels of Canada and
the Netherlands have been "credited for the durability and overall effectiveness of
both systems."1%

B. Post-EIS Monitoring
Evaluation and monitoring of a project can continue even after all EIA

documents have been completed and the project has been approved. Ongoing
analysis of a project, often called "post-project analysis” (PPA), has been recognized

124. Id. at 20747,

125. See, e.g., Yost, NEPA’s Promise — Partially Fulfilled, 20 ENVIRONMENTAL LAw 533, 545-46
(1990).

126. For discussion of Canada’s Federal Environmental Assessment and Review Process, see Hunt,
A Note on Environmental Impact Assessment in Canada, 20 ENVIRONMENTAL LAW 789 (1990); Bowden
& Curtis, Federal EIA in Canada: EARP as an Evolving Process, 8 ENVIRONMENTAL IMPACT
ASSESSMENT REVIEW 97 (1988); Cotton & Emond, Environmental Impact Assessment, in
ENVIRONMENTAL RIGHTS IN CANADA, Chap. 5, 245-84 (]. Swaigen ed. 1981); Rees, EARP af the

Crossroads: Environmental Impact Assessment in Canada, 1 ENVIRONMENTAL IMPACT ASSESSMENT
REVIEW 355 (1980).

127. Wathern, The EL4 Directive of the European Community, in EIA THEORY AND PRACTICE 192.
128. Council on Environmental Quality, ENVIRONMENTAL QUALITY 1989 43,
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as an important feature of the EIA process.'”” As defined in a recent report by the
UNECE Task Force on Environmental Impact Assessment and Auditing, "PPAs are
environmental studies undertaken during the implementation phase (prior to
construction, during construction or operation and at time of abandonment) of a
given activity -- after the decision to proceed has been made."®

Currently, the EIA laws of most countries do not explicitly require post-EIS
monitoring. EIA legislation in the Netherlands, however, has a strong PPA provision
requiring ongoing investigation of the environmental effects of any activity reviewed
under the EIA law. Results of PPAs are published regularly, allowing for public
scrutiny of projects as they proceed.!® In the United States, NEPA lacks any
formal requirement for PPA, although post-EIS monitoring is encouraged by the
NEPA regulations.” In other countries, for the most part, PPA is not
required.’* In view of the growing acceptance of PPA, however, it appears likely
that more nations will follow the lead of the Netherlands in enacting specific
requirements concerning post-EIS monitoring.™ For example, the most recent
international agreement on EIA includes a provision requiring PPA in certain
circumstances.’ '

A post-EIS monitoring program can be used to confirm that mitigation
measures identified during the planning stages of the project are actually carried out
by the developer. Monitoring can also be used to determine whether anticipated
impacts have occurred, to judge their severity, and to identify unexpected impacts.

129. See United Nations Economic Commission for Europe, POST-PROJECT ANALYSIS IN
ENVIRONMENTAL IMPACT ASSESSMENT (1990); Bisset & Tomlinson, Monitoring and Auditing of Impacts
in EIA THEORY AND PRACTICE 117; Sadler, The Evaluation of Assessment: Post-EIS Research and
Process Development in EIA THEORY AND PRACTICE 129.

130. UNECE, POST-PROJECT ANALYSIS IN EIA 1,
131. See UNECE, POST-PROJECT ANALYSIS IN EIA 46.
132, The regulations state: :

Agencies may provide for monitoring to assure that their decisions
are carried out and should do so in important cases. Mitigation (
1505.2(c)) and other conditions established in the environmental
impact statement or during its review and committed as part of its
decision shall be implemented by the lead agency or other
appropriate consenting agency.

4 CF.R. 15053.

The Supreme Court has ruled, however, that NEPA does not require agencies actually to
formulate and adopt mitigation plans as part of the EIS process. Robertson v. Methow Valley Citizen
Council, 109 S. Ct. 1835, 1847 (1989).

133. See UNECE, POST-PROJECT ANALYSIS IN EIA (discussing PPA practices in 13 countries).

134, For example, the proposed reforms of Canadian EIA process include requirements concerning
post-EIS monitoring. .

135. See UNECE Convention on Transboundary EIA, art. 7.
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Just as importantly, the knowledge gained through monitoring can be used to
improve futt  EIAs. Studies of the project can compare the predictions made
during the E:. . with the impacts that actually occurred. This information tests the
accuracy of EIA methods and enables planners to improve the predictive accuracy
of their techniques.!®

C. Judicial Review

Court litigation has been and continues to be the most important means of
reviewing EIA procedures in the United States. Lawsuits under NEPA accounted
for 70 7percent of all environmental litigation against the federal government in
1980.1

When NEPA was originally enacted, it was uncertain whether a court could
overturn an agency decision on its merits, or whether the court would be limited to
reviewing the agency's procedural compliance with the statute. Although some lower
courts held that substantive review .nder NEPA was appropriate,’® the Supreme
Court has rejected this premise, holding that NEPA's mandate to federal agencies
"is essentially procedural.™ As the Court later explained, “[o]nce an agency has
made a decision subject to NEPA's procedural requirements, the only role for a court
is to insure that the agency has considered the environmental consequences; it cannot
‘interject itself within the area of discretion of the executive as to the choice of the
action to be taken."*

136. Learning from actual EIAs may be especially important in countries where information about
environmental impacts is not widely known. CIEL, ENVIRONMENTAL IMPACT ASSESSMENT AND THE
EUROPEAN BANK FOR RECONSTRUCTION AND DEVELOPMENT 22-23.

137. Yost & Rubin, Analysis of NEPA, in Environmental Law Institute, NEPA DESKBOOK 18.
Early litigation under NEPA often involved the clarification of the statute’s imprecise language and
extremely general declarations. This early litigation is analyzed in F. Anderson, NEPA IN THE COURTS:
A LEGAL ANALYSIS OF THE NATIONAL ENVIRONMENTAL POLICY ACT (1973). In recent years, NEPA
lawsuits have most commonly challenged an agency’s decision not to prepare an EIS or its preparation
of an allegedly inadequate one. See Council on Environmental Quality, ENVIRONMENTAL QUALITY
1989 391. A good overview of the major issues in NEPA litigation is provided in Yost & Rubin,
Analysis of NEPA, in Environmental Law Institute, NEPA DESKBOOK 17-23. For further discussion and
analysis, see V. Fogleman, GUIDE TO NEPA, Chapter 6, 168-212; D. Mandelker, NEPA LAW AND
LITIGATION (1984).

138. E.g., Environmental Defense Fund v. Army Corps of Engineers, 470 F.2d 289, 298 (8th Cir.
1972) ("courts have an obligation to review substantive agency decisions on the merits").

139. Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, 435 U.S. 519
(1978).

140. Strycker’s Bay Neighborhood Council v. Karlen, 444 U.S. 223 (1980). Some state statutes
clearly establish substantive judicial review of agency decisions. The Michigan Environmental Protection
Act, for example, authorizes any "legal entity" to sue any other "legal entity” -- including the state,
administrative agencies, and local governments, as well as corporations and individuals -- for relief from
actual or potential "pollution, impairment or destruction” of the "air, water and other natural resources
and the public trust therein" MICH. COMP. LAWS. ANN.  691.1202(1). Ounce the plaintiff has
established a prima facie case of actual or potential impairment of the environment, the burden of proof
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As a result of the Supreme Court's holdings in NEPA cases, U.S. courts now
generally limit their review to questions of procedure. If an agency clears the
procedural hurdles of the statute, such as identifying alternatives in the EIS and
adequately inviting and responding to public comments, then courts will not evaluate
the merits of the agency's ultimate decision,'¥!

Despite the reluctance of courts in the U.S. to review agency decisions on the
merits, judicial review can serve an important function in a developing EIA system.
Courts are usually quite effective in understanding and enforcing the procedural
requirements of a statute. In the EIA context, courts can help insure compliance
with procedures requiring public involvement in the decisionmaking process, the
analysis of alternatives, and the implementation of mitigation measures, all of which
are critical to the success of an EIA law. The fact that EIA procedures are now
widely followed in the U.S. may be largely attributable to judicial enforcement of
NEPA in the early years following its enactment, when agencies were reluctant to
adopt the new and unaccustomed procedures set forth in the statute.** In light of

falls on the defendant. The defendant may either rebut the prima facie case -- showing that
environmental damage is not actually threatened -- or establish an affirmative defense that there is "no
feasible and prudent alternative” to the conduct in question, and that the conduct is "consistent with the
promotion of the public health, safety and welfare in light of the state’s paramount concern for the
protection of its natural resources,” fd. 691.1203(1).

141. Although section 706 of the Administrative Procedure Act provides that a court "shall . . . hoid
unlawful and set aside agency action found to be . . . arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law," 5 US.C.  706(2)(A), the latest Supreme Court decision on
NEPA casts doubt on whether even this standard remains a viable ground for reversing agency decisions
on their merits in cases brought under NEPA. In Robertson v. Methow Valley Citizens Council, 490
US. _, 19 ELR 20743 (May 1, 1989), the Court rejected a challenge to an environmental impact

statement prepared by the U.S. Forest Service in connection with a permit to built a major ski resort
in a National Forest. In reaching its decision, the court characterized the judicial role in this manner:

If the adverse environmental effects of the proposed action are adequately identified
and evaluated, the agency is not constrained by NEPA from deciding that other values
outweigh the environmental costs. In this case, for example, it would not have violated
NEPA if the Forest Service, after complying with the Act’s procedural requirements,
had decided that the benefits to be derived from downhill skiing at Sandy Butte justified
the issuance of a special use permit, notwithstanding the loss of 15 percent, 50 percent,
or even 100 percent of the mule deer herd. Other statutes may impose substantive
environmental obligations on federal agencies, but NEPA merely prohibits
uninformed -- rather than unwise -- agency action.

Id. at 20747 (citations omitted). In other words, as long as the agency’s environmental impact statement
demonstrates "consideration" of environmental values, the agency is free to reject those values in its
actual decision, apparently even if the decision is "arbitrary and capricious.”

142. Much litigation in the early years of NEPA focused on clarifying the ambiguities of the statute.
The need for such litigation was greatly reduced when the U.S. Council on Environmental Quality
promulgated the NEPA regulations in 1978. The regulations spelled out the EIA process in detail, and
dispelled uncertainty as to an agency’s duties under the statute. If a country wishes to avoid the
uncertainty and confusion that accompanied NEPA'’s early years, it may want to specify, by law or
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this experience, a country implementing a new ELA law can legitimately look to
judicial review as an important catalyst to compliance.

regulation, exactly what procedures must be followed in EIAs,
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CONCLUSION

The democracies of Central and Eastern Europe are already making
impressive strides toward creating new systems for environmental impact assessment.
The Polish government appointed a Commission on Environmental Impact
Assessment in the spring of 1990, and the Commission has been working to
incorporate EIA provisions into Poland's new environmental protection laws.
Policymakers in Hungary and the Czech and Slovak Federal Republic are also
working to develop new EIA procedures. As these laws are drafted and
implemented, policymakers may want to consider some of the major issues that have
arisen in the application of EIA procedures in the U.S. and other countries:

1) Determining Basic Objectives. EIA laws can accomplish a number of
objectives. Impact assessment can be a process by which government
regulators gather information and make decisions about proposed
activities. It can also be a process for opening government planning
and decisionmaking to public scrutiny, and for establishing a substantive
environmental policy to guide governmental and private action.
Whatever goals a country expects EIA to achieve, how can the
procedures of the EIA statute be tailored to promote these goals?

2) Integrating EIA with Permitting or Land-Use Planning. EILA can be
integrated with procedures for environmental permitting or land-use
planning. Linking EIA to permitting is the normal practice in the U.S,,
while linking EIA to land-use planning is more common in Europe.
Would either or both of these approaches provide an effective means
of implementing EIA in the Czech and Slovak Federal Republic,
Hungary, and Poland?

3) Applying EIA to Programs, Plans, and Policies. Programmatic and
policy-wide assessments can be just as important as site-specific ELAs.
Land-use or energy plans, for example, may establish policies for an
entire region. If the plan is environmentally flawed, its problems can
often be corrected most effectively through an EIA of the plan itself
rather than through subsequent site-specific EIAs. But applying EIA
to plans, programs, and policies has been relatively uncommon. More
often than not, EIA is performed at the project level only. If this has
resulted, in part, from the nature of EIA procedures, can these
procedures be modified to address more effectively the EIA needs
associated with plans, policies, and programs?

4) Identifying Activities Requiring FEIA. Activities requiring
environmental impact assessment can be identified in the statute itself
or on a case-by-case basis by an agency. Both approaches have
advantages and disadvantages. A listing of activities can reduce

39



uncertainty and make the EIA law easier to administer., A
discretionary approach can offer greater flexibility in applying EIA to
environmentally significant activities. To gain the advantages of both
of these approaches, a combination of both can be utilized. For
example, a statute could list certain activities that will always require
ElAs but also allow an agency to require EIAs in other cases. Given
this range of options, what approach or combination of approaches
would be most appropriate for the Czech and Slovak Federal Republic,
Hungary, and Poland?

5) Scoping. Deciding early in the EIA process which issues will be
studied in detail can have important ramifications for the effectiveness
of the ensuing EIA. Such prior planning can be accomplished through
the "scoping” process. Scoping can help target scarce resources toward
key issues and concerns, and can involve members of the public in EIA
early in the decisionmaking process. How can scoping be utilized in the
Czech and Slovak Federal Republic, Hungary, and Poland?

6) Performing EIAs. The actual work of environmental impact
assessment can be performed by the project proponent (either & private
developer or a government agency, as the case may be) or by the
government body having approval authority over the project.
Alternatively, the work can be shared in some manner between the
reviewing agency and the project proponent. For example, the
proponent could be responsible for furnishing information about the
site and the nature of its operations, and the agency could be
responsible for writing the environmental impact statement. Which
approach is best suited to the conditions and institutional capabilities
of the Czech and Slovak Federal Republic, Hungary, and Poland?

7} Funding EIAs. Recovery from private parties of the costs of EIA
preparation can be required by specific legislation. In the U.S., the
Independent Offices Appropriation Act authorizes agencies to charge
a fee for EIA work performed as a prerequisite to granting a permit or
license. Would similar legislation be necessary or helpful in the Czech
and Slovak Federal Republic, Hungary, and Poland? If not, what other
mechanisms would enable the government to recovery the cost of
performing EIAs?

8) Promoting the Analysis of Alternatives. Analysis of alternatives may
be the most vital aspect of EIA because it allows for the comparison of
various options in a project based on objective information. But
decisionmakers often think they have found the best way to do
something, and may resist analyzing other possibilities. In what ways
can EIA statutes and regulations help to insure that alternatives receive
adequate consideration?
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9) Involving the Public in EIA. Effective citizen participation in EIA
can require technical expertise in a variety of fields, including ecological
systems analysis, economics, and law. While many citizens' groups in
the U.S. bave the funding to employ environmental experts, their
counterparts in Central and Eastern Europe, for the most part, have
fewer resources. Given this fact, can procedures guaranteeing public
participation be as effective in Central and Eastern Europe as they are
in the U.S.? If citizens' organizations are not yet well-established,
should funding be made available to finance their participation?

10) Monitoring and Enforcing EIA Laws. EIA laws generally require
some means of enforcement. Oversight by an administrative body is
one possibility for enforcing compliance with EIA requirements, and
judicial review is another. How should lawmakers in Central and
Eastern Europe enforce new systems of environmental impact
assessment? Should a form of administrative review be utilized? Is
judicial review a viable option? Is there a complementary role for both
forms of review?

Environmental impact assessment offers a valuable tool for integrating
environmental protection and development planning. As law-makers in the Czech
and Slovak Federal Republic, Hungary, and Poland begin to draft and implement
EIA legislation, they will face many difficult issues and decisions. Experience with
EIA in the U.S,, the European Community, and elsewhere may provide useful
guidance as Central .and East European law-makers strive to develop EIA
requirements that are appropriate to their own nations' political and economic
circumstances. ' ‘
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NATIONAL ENVIRONMENTAL POLICY ACT 29

term uses of man’'s environment and the
maintenance and enhancement of long-term
productivity, and

(v) any irreversible and irretrievable com-
mitments of resources which would be in-
volved in the proposed action should it be
implemented.

Prior to making any detajled statement, the
responsible Federal official shall consult with
and obtain the comments of any Federal
agency which has jurisdiction by law or spe-
cial expertise with respect to any environ-
mental impact involved. Copies of such state-
ment and the comments and views of the ap-
propriate Federal, State, and local agencies,
which are authorized to develop and enforce
environmental standards, shall be made avail-
able to the President, the Council on Environ-
mental Quality and to the public as provided
by section 552 of title 5, and shall accompany
the proposal through the existing agency
review processes; '

(D) Any detailed statement required under
subparagraph (C) after January 1, 1970, for
any major Federal action funded under a pro-
gram of grants to States shall not be deemed
to be legally insufficient solely by reason of
mnringlf been prepared by a State agency or of-
ficial, if: :

(i) the State agency or official has

statewide jurisdiction and has the responsi-
bility for such action,

(ii) the responsible Federal official :fur-
nishes guidance and participates in such
preparation, ' '

(iii) the responsible Federal official inde-
pendently evaluates such statement prior to
its approval and adoption, and

(iv) after January 1, 1976, the responsible
Federal official provides early notification
to, and solicits the views of; any other State
or any Federal land management entity of
any action or any alternative thereto which
may have significant impacts upon such
State or affected Federal land management
entity and, if there is any disagreement on
such impacts, prepares a written assessment
of such impacts and views for incorporation
into such detafled statement.

The procedures in this subparagraph shall
npt relieve the Federal official of his respon-
sibilities for the scope, objectivity, and con-
tent of the entire statement or of any other
responsibility under this chapter: and fur-
ther, this subparagraph does not affect the
legal sufficiency of statements prepared by
gitatie agencies with less than statewide juris-
ction. !

(E) study, develop, and describe appropriate

alternatives to recommended courses of

action in any proposal which involves unre-

'S0 in original. The period probably should be a semicolon.

solved conflicts concerning alternative uses of
available resources;

(F) recognize the worldwide and long-range
character of environmental problems and,
where consistent with the foreign policy of
the United States, lend appropriate support
to initiatives, resolutions, and programs de-
signed to maximize international cooperation
in anticipating and preventing a decline in

~ the quality of mankind's world environment;

(G) make available to States, counties, mu-
hicipalities, institutions, and individuals,
advice and information useful in restoring,
maintaining, and enhancing the quality of

~ the environment;

(H) initiate and utilize ecological informa-
tion in the pianning and development of re-
source-oriented projects; and

(I) assist the Council on Environmental
Quality established by subchapter II of this
chapter. T '

(Pub.L. 91-190, tit. I, §102, Jan. 1, 1970, 83 Stat. 853; Pub.L.
94-83, Aug. 9, 1975, 89 Stat. 424.) - :

§4333. [NEPA §103)
Conformity of administrative procedures io national
environmentai policy o ' ‘ .

All agencies of the Federal Government shall
review their present statutory authority, ad-

“ministrative regulstions, and current. policies

and procedures for the purpose of determining
whether there are any deficiencies or inconsis-
tencies therein which prohibit, full compliance
with ‘the purposes and provisiens of this chap-
ter and shall propose to the President not iater
than July 1, 1971, such measures as may be nec-
essary to bring their authority and policies into
conformity with the intent, purposes, and pro-
cedures set forth in this chapter.

(Pub.L. 91-190, tit. 1, §103, Jan. I, 1970, 83 Stat. 854.)

34334. (NEPA §104

ther statutory obligations of agencies

Nothing in section 4332 or 4333 of this title
shall in any way affect the specific statutory
obligations of any Federal agency (1) to comply
with criteria or standards of environmental
quality, (2) to coordinate or consult with any
cther Federal or State agency, or (3} to act, or
refrain from acting contingent upon the recom-
mendations or certification: of any other Feder-
al or State agency.

(Pub.L. 91-190, tit. I, §104, Jan. 1, 1970, 83 Stat, 854.)

§4336. [NEPA §105

ftorts supplemenial to existing authorizations

The policies and goals set forth in this chap-
ter are supplementary to those set forth in ex-
isting authorizations of Federal agencies,

(Pub.L. 91-190, dt. 1, §105, Jan. i, 1970, 83 Stat. 854.)
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(Pub.L. 91-190, tit. 1L, §204, Jan. I, 1970, 83 Stat. 855.)

§4345. [NEPA §205]

Consultation with the Citizens’ Advisory Committee on
Environmental Quality and other representatives

In exercising its powers, functions, and duties
under this chapter, the Council shall—

(1) consult with the Citizens’ Advisory Com-
mittee on Environmental Quality established
by Executive Order numbered 11472, dated
May 29, 1969, and with such representatives
of science, industry, agriculture, labor, conser-
vation organizations, State and local govern-
ments and other groups, as it deems advis-
able; and

(2) utilize, to the fullest extent possible, the
services, facilities, and information (including
statistical information} of public and private
agencies and organizations, and individuals,
in order that duplication of effort and ex-
pense may be avoided, thus assuring that the
Council's activities will not unnecessarily
overlap or conflict with similar activities au-
thorized by law and performed by established
agencies.

(Pub.L. 91-190, tit. II, §205, Jan. 1, 1970, 83 Stat. 855.)

§4346. [NEPA §206]

Tenure and compensaticn of members

Members of the Council shall serve full time
and the Chairman of the Council shall be com-
pensated at the rate provided for Level II of
the Executive Schedule Pay Rates (5 U.S.C.
5313). The other members of the Council shall
be compensated at the rate provided for Level
IV or!' the Executive Schedule Pay Rates (5
U.S.C. 5315).

'S0 in criginal. Probably should be “of™.

(Pub.L. 91-1%0, tit. [1, §206, Jan. 1, 1970, 83 Stat. 836.)

§4346a. [NEPA §207]

Travel reimbursement by private organizations and Federal,
State, and local governments

The Councili may accept reimbursements
from any private nonprofit organization or
from any department, agency, or instrumentali-
ty of the Federal Government, any State, or
local government, for the reasonable travel ex-
penses incurred by an officer or employee of
the Council in connection with his attendance
at any conference, seminar, or similar meeting
conducted for the benefit of the Council.

(Pub.L. 91-190, tit. II, §207, as added Pub.L. 94-52, §3, July
3, 1975, 89 Swat. 258.)

§4346b. [NEPA §208]

Expenditures in support of internationai activities

The Council may make expenditures in sup-
port of its international activities, including ex-
penditures for: (1) international travel; (2) ac-
tivities in implementation of international
agreements; and (3) the support of internation-
al exchange programs in the United States and
in foreign countries.

(Pub.L. 91-190, tit. Il,.§208. as added Pub.L. 94-52, §3, July
3, 1975, B9 Stat. 258.)

§4347. [NEPA §209]

Authorization of appropriations

There are authorized to be appropriated to
carry out the provisions of this chapter not to
exceed $300,000 for fiscal year 1970, $700,000
for fiscal year 1971, and $1.000,000 for each
fiscal year thereafter.

(Pub.L. 91-190, tt. i1, §209, formerly §207, Jan. 1, 1970, 83 Stat.
856, renumbered Pub.L. 94-52, §3, July 3, 1975, 89 Stat. 258.)
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Force”’). The Task Force shall include repre-

sentatives of the Environmental Protection
Agency, the National Cancer Institute, the Na-
tional Heart, Lung, and Blood Institute, the Na-
tional Institute of Occupational Safety and
Health, and the National Institute on Environ-
mental Health Sciences, and shall be chaired by
the Administrator (or his delegate).
(b) The Task Force shall—

(1) recommend a comprehensive research
program to determine and quantify the rela-
tionship between environmental pollution
and human cancer and heart and lung dis-
€ase;

(2) recommend comprehensive strategies to
reduce or eliminate the risks of cancer or
such other diseases associated with environ-
mental pollution;

(3) recommend research and such other
measures as may be appropriate to prevent or
reduce the incidence of environmentally re-
lated cancer and heart and lung diseases;

(4) coordinate research by, and stimulate
cooperation between, the Environmental Pro-
tection Agency, the Department of Heailth
and Human Services, and such other agencies
as may be appropriate to prevent environ-
mentally related cancer and heart and lung
diseases; and

(5) report to Congress, not later than one
year after August 7, 1977, and annually there-
after. on the problems and progress in carry-
ing out this section.

(Pub.L. 95-95, tit. IV, §402, Aug. 7, 1977, 91 Stat. 791; Pub.L.
96-88, tit. V, §509(b), Oct. 17, 1979, 93 Stat. 695.)

§4362a.
Task Force on Environmental Cancer and Heart and Lung
Disease; membership of Director of National Center for
Heaith Statistics and head of Center for Disease Control
The Director of the National Center for
Health Statistics and the head of the Center
for Disease Control (or the successor to such
entity) shall each serve as members of the Task
Force on Environmental Cancer and Heart and
Lung Disease established under section 4362 of
this title.
{Pub.L. 95-623, §9, Nov. 9, 1978, 92 Stat. 3455.)

§4363.
Continuing and long-term envircnmental research and
devglopment

The Administrator of the Environmental Pro-
tection Agency sHall establish a separately
identified program of continuing, long-term en-
vironmental research and development for each
activity listed in section 2(a) of this Act. Unless
otherwise specified by law, at least 15 per
centum of funds appropriated to the Adminis-
trator for environmental research and develop-
ment for each activity listed in section 2(a) of
this Act shall be obligated and expended for
such long-term environmental research and de-
velopment under this section.
(Pub.L. 96-569, §2(f), Dec. 22, 1980, 94 Stat. 3337.)

§4363a.

Pollution controi technologies demonstrations

(1) The Administrator shall continue to be re.
sponsible for conducting and shall continue to
conduct full-scale demonstrations of energy-re-
lated pollution control technologies as neces-
sary in his judgment to fulfill the provisions of
the Clean Air Act as amended [42 U.S.C. 7401
et seq.], the Federal Water Pollution Control
Act as amended [33 U.S.C. 1251 et seq.], and
other pertinent pollution control statutes.

(2) Energy-related environmental protection
projects authorized to be administered by the
Environmental Protection Agency under this
Act shall not be transferred administratively to
the Department of Energy or reduced through
budget amendment. No action shall be taken
through administrative or budgetary means to
diminish the ability of the Environmental Pro-
tection Agency to initiate such projects.

(Pub.L. 96-229, §2(d), Apr. 7, 1980, 94 Stat. 325.)

§4364.

Expenditure of funds for research and development related

to reguiatory program activities

(a) Coordination, etc., with research needs and prior-
ities of program offices and Environmental Pro-
tection Agency

The Administrator of the Environmental Pro-
tection Agency shall assure that the expendi-
ture of any funds appropriated pursuant to this
Act or any other provision of law for environ-
mental research and develepment related to
regulatory program activities shall be coordi-
nated with and reflect the research needs and
priorities of the program offices, as well as the
overall research needs and priorities of the
Agency, including those defined in the five-year
research plan.

(b) Program ofTices subject to coverage

For purposes of subsection (a) of this section,
the appropriate program offices are—

(1) the Office of Air and Waste Manage-
ment, for air quality activities;

(2) the Office of Water and Hazardous Ma-
terials, for water quality activities and water
supply activities;

(3) the Office of Pesticides, for environmen-
tal effects of pesticides;

(4) the Office of Solid Waste, for solid
waste activities;

(5) the Office of Toxic Substances, for toxic
substance activities;

- (6) the Office of Radiation Programs, for
radiation activities; and

(7)) the Office of Noise Abatement and Con-
trol, for noise activities.

(¢) Report to Congress; contents
The Administrator shall submit to the Presi-
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) Member committees and investigative panels; es-
tablishment; chairmenship

The Board is authorized to constitute such
member committees and investigative panels as
the Administrator a.nd.the Bgard find neces-
sary to carry out this section. Each such
member committee or investigative panel shall
be chaired by a member of the Board.

(8

(h) Appointment and compensation of secretary and
other personnel; compensation of members

(1) Upon the recommendation of the Board,
tne Administrator shall appoint a secretary,
and such other employees as deemed necessary
to exercise and fulfill the Board's powers and
responsibilities. The compensation of all em-
ployees appointed under this paragraph shall
be fixed in accordance with chapter 51 and sub-
chapter 111 of chapter 53 of title 5.

(2) Members of the Board may be compensat-
ed at a rate to be fixed by the President but not
in excess of the maximum rate of pay for grade
GS-18, as provided in the General Schedule
under section 5332 of title 5.

(i) Consultation and coordination with Scientific Ad-
visory Panel

In carrying out the functions assigned by this
section, the Board shall consult and coordinate
its activities with the Scientific Advisory Panel
established by the Administrator pursuant to
section 136w(d) of title 7.

(Pub.L. 95-155, §8, Nov. 8, 1977, 91 Stat. i260; H. Res. 549,
Mar. 25, 1980; Pub.L. 96-569, §3, Dec. 22, 1980, 94 Stat. 3337.)

§4366.

Identification and coordination of research, development,
and demonstration aclivities

(a) Consultation and cooperation of Administrator of
Environmental Protection Agency with heads of
Federal agencies; inclusion of activities in annual
revisions of plan for research, etc.

The Administrator of the Environmental Pro-
tection Agency, in consultation and cooperation
with the heads of other Federal agencies, shall
take such actions on a continuing hasis as may
be necessary or appropriate—

(1) to identify environmental research, de-
velopment, and demonstration activities,
within and outside the Federal Government,

_which may need to be more effectively coordi-
nated in order to minimize unnecessary dupli-
cation of programs, projects, and research
facilities;

(2) to determine the steps which might be
taken under existing law, by him and by the
heads of such other agencies, to accomplish
or promote such coordination, and to provide
for or encourage the taking of such steps; and

(3) to determine the additional legislative
actions which would be needed to assure such
coordination 0 the maximum extent possible.

The Administrator shall include in each annual

revision of the five.year plan provided for by
section 4361 of this title a full and complete
report on the actions taken and determinations
made during the preceding year under this sub-
section, and may submit interim reports on
such actions and determinations at such other
times as he deems appropriate.

(b) Coordination of programs by Administrator

The Administrator of the Environmental Pro-
tection Agency shall coordinate environmental
research, development, and demonstration pro-
grams of such Agency with the heads of other
Federal agencies in order to minimize unneces-
sary duplication of programs, projects, and re-
search facilities.

(c) Joint study by Council on Environmental Quality
in consultation with Office of Science and Tech-
nology Policy for coordination of activities:
repor{ to President and Congress; report by
President to Congress on implementation of joint
study and report '

(1) In order to promote the coordination of
environmental research and development activ-
ities, and to assure that the action taken and
methods used (under subsection (a) of this sec-
tion and otherwise) to bring about such coordi-
nation will be as effective as possible for that
purpose, the Council on Environmental Quality
in consultation with the Office of Science and
Technology Policy shall promptly undertake
and carry out a joint study of all aspects of the
coordination of environmental research and de-
velopment. The Chairman of the Council shalt
prepare a report on the results of such study,
together with such recommendations (including
legislative recommendations) as he deems ap-
propriate, and shall submit such report to the
President and the Congress not later than May
31, 1978.

(2) Not later than September 30, 1978, the
President shall report to the Congress on steps
he has taken to implement the recommenda-
tions included in the report under paragraph
(1), including any recommendations he may
have for legisiation.

(Pub.L. 95-155. §9, Nov. 8, 1977, 91 Stat. 126].)

§4367.

Reporting requirements of financial interests of officers
and empioyees of Environmental Protection Agency

(a) Covered officers and employees

Each officer or employee of the Environmen-
tal Protection Agency who—

(1) performs any function or duty under
this Act; and

(2) has any known financial interest in any
person who applies for or receives grants. con-
tracts, or other forms of financial assistance
under this Act,

shall, beginning on February 1, 1978, annually
file with the Administrator a written statement

L. . L
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agency concerned (including partial displace-
ment through reduction of nonovertime
hours, wages, or employment benefits);

(2) result in the employment of any individ-
ual when any other person is in a layoff

" gtatus from the same or substantially equiva-

lent job within the jurisdiction of the envi-
ronmental agency concerned; or
(3) affect existing contracts for services,

(c) Prior appropriation Acts

~ Grants or agreements awarded under this sec-
tion shall be subject to prior appropriation

Acts.

‘(Pub.L. 98-313, §2, June 12, 1984, 98 Star. 235.)

SHorT TITLE
Section 1 of Pub. L. 98-313 provided that: “This Act
[enacting this section] may be cited as the 'Environ-
mental Programs Assistance Act of 1984"."

§4369.

Miscellanecus reporis :
(a) Availability to Congressional committees

All reports to or by the Administrator rele-
vant to the Agency’s program of research, de-
velopment, and demonstration shall promptly
be made available to the Committee on Science
and Technology of the House of Representa-
tives' and the Committee on Environment and
Public Works of the Senate, unless otherwise
prohibited by law.

(b) Transmittal of jurisdictional information

The Administrator shall keep the Cnmmittas
on Science and Technology of the House of
Representatives and the Committee on Envi-
ronment and Public Works of the Senate fully
and currently informed with respect to matters

falling within or related to the jurisdiction of
the committees.

(¢) Comment by Government agencies and the public

The reports provided for in section 5910 of
this title shall be made available to the public
for comment, and to the heads of affected

agencies for comment and, in the case of recom- .

mendations for action, for response,

(d) Transmittal of research information to the De-
partment of Energy

For the purpose of assisting the Department
of Energy in planning and assigning priorities
in‘research development and demonstration ac-
tivities related to environmental control tech-
nologies, the Administrator shall actively make
available to the Department all information on
research activities and resuits of research pro-
grams of the Environmental Protection Agency.
(Pub.L. 95-477, §5, Oct. 18, 1978, 92 Stat. 1510.)

§4369a.

Reports on environmental research and developmant

activities of the Agency

(a) Reports to keep Congressional committees fully
and currently informed

The Administrator shall keep the appropriate

committees of the House and the Senate fully
and currently informed about all aspects of the
environmental research and development activ-
ities of the Environmental Protection Agency.

(b} Annual reports relating requested funds to activi-
ties to be carried out with those funds

Each year, at the time of the submission of
the President’s annual budget request, the Ad-
ministrator shall make available to the appro-
priate committees of Congress sufficient copies
of a report fully describing funds requested and
the environmental research and development
activities to be carried out with these funds.

{Pub.L. 96-229, §4, Apr. 7, 1980, 94 Stat. 328.)

§4370.

Reimbursement for use of faciiities

(a) Authority to allow outside groups or individuals
to use research and test facilities; reimbursement

The Administrator is authorized to allow ap-
propriate use of special Environmental Protec-
tion Agency research and test facilities by out-
side groups or individuals and to receive reim-
bursement or fees for costs incurred thereby
when he finds this to be in the public interest.

-Such reimbursement or fees are to be used by

the Agency to defray the costs of use by outside
groups or individuals, :

(b) Rules and regulations

The Administrator may promulgate recula-
tions to cover such use of Agency facilities in
accordance with generally accepted accounting,
safety, and laboratory practices.

{¢) Waiver of reimbursement by Administrator

When he finds it is in the public interest the
Administrator may waive reimbursement or
fees for outside use of Agency facilities by non-
profit private or public entities. _

{Pub.L. 96-229, §5, Apr. 7, 1980, 94 Star. 328.)

§4370a.

Assistant Administrators of Environmental Protection
Agency; appointment; duties

(a) The President, by and with the advice and
consent of the Senate, may appoint three As.
sistant Administrators of the Environment.al
Protection Agency in addition to—

(1) the live Asgistant Administrators provid-
-ed for in section 1(d) of Reorganization Plan
Numbered 3 of 1970 (5 U.8.C. Appendix);
(2) the: Assistant Administrator provided by
section 2825(g) of title 15; and -
(3) the Assistant Administrator provided by
" section 6911a of this title.

{(b) Each Assistant Administrator appointed
under subsection (a) of this section shall per-
form such duties as the Administrator of the
Environmental Protection Agency may pre-
scribe,

(Pub.L. 98-80, §!, Aug. 23, 1983, 97 Stat. 485.)
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Council on Environmental Quality

NEPA Regulations
40 C.F.R. Pts. 1500-1508

PART 1500—PURPOSE, POLICY, AND
MANDATE

1500.8 Agency authority.

Avrhontty: NEPA, the Environmental
Quality Improvement Act of 1970, s

‘amended (42 U.S.C. 4371 et seq.). sec. 309 of

the Clean Air Act. as amended (42 U.S.C.
760%) and E.Q. 11514, Mar. 5, 1970, as
smended by E.O. 11991, May 324, 1971).

Sounce: 43 FR 53990, Nov. 28, 1978. unless
otherwise noted.

§1560.1 Purpose.

(a) The National Environmental
Policy Act (NEPA) iz our basic nation-
al charter for protection of the envi-
ronment. It establishes policy. sets
goals (section 101}, and provides
means (section 102) for carrying out
the policy. Section 102(2) contains
“action-forcing” provisions to make
sure that federal agencies act accord-
ing to the letter and apirit of the Act.
The regulations that follow implement
section 103(2). Their purposze is to tell
federal agencies what they must do to
comply with the procedures and
achieve the goals of the Act. The
President, the federal agencies, and
the courts share responsibility for en-
forcing the Act so as to achieve the
:gtlmlnuve requirements of section

(b) NEPA procedures must insure
that environmental information is
avallable to pubiic officlals and citi-
zens before decisions are made and
before actions are taken. The informa-
tion must be of high quality. Accurate
scientific analysis, expert sgency com-
ments, and public scrutiby are essen-
tial to implementing NEPA. Most im-
portant, NEPA documents must con-
centrate on the issues that are truly
significant to the action in question,
rather thah amassing neediess detatl.

(¢) Ultimately, of course, it is not
better documents but better decisions
that count. NEPA's purpose is not to
generate - paperwork—even  excellent
paperwork—but to foster excellent
action. The NEPA process is intended
to’ help public officiais make decisions
that are based on understanding of en-
vironmental consequences, and take
actions that protecl. restore. and en-
hance the environment. These regula-
tions provide the direction Lo achieve
this purpose.

§1500.2 Policy.

Federal agencies shall to the fullest
extent possible:

(a) Interpret and ldminhter the
policies, regulations. and public laws
of the United States in accordance
with the policies set forth in the Act
and in these regulations. -

(b} Implement procedures to make
the NEPA process more useful to deci-
sionmakers and the public: to reduce
paperwork and the accumulation of
extraneous background data; and to
emphasize real environmental issues
and alternatives. Environmental

impact statements shail be concise.

clear, and to the point, and shall be

- supported by evidence that agencles

have made the necessary environmen-
tal analyses.

(c) Integrate .the requirements of
NEPA with other planning and envi-
ronmental review procedures required
by law or by agency practice so that

all such procedures run concurrently.

rather than consecutively,

(d) Encourage and facilitate public
involvement. in decisions which affect
the quality of the human environ-
ment.

(e) Use the NEPA process to identify
and assess the reasonable alternatives
{0 proposed actions that will avoid or
minimize adverse effects of these ac-
tions upon the quality of the human
environment.

(f) Use all pnctieable means, con-
sistent with the requirementis of the
Act and other essential considerations
of national policy. 1o restore and 1 ».
hance the quality of the humsn en.i-
ronment and avold or minimise any
possible adverse effecta of their ac-
tions upoen the quality of the human
environment.

-§1500.3 Mandate,

Parts 1500 through 1508 of this title
provide regulations applicable to and
binding on all Federal agencies for im-
plementing the procedural provisions
of the National Environmental Policy
Act of 1969, as amended (Pub. L. 91-
190, 42 U.B.C. 4121 et seq.) (NEPA or
the Act) except where compliance
would be inconsistent with other stat.
utary requirements. These regulations
are issued pursuant to NEPA, the En-
vironmental Quality Improvement Act
of 1970, as amended (42 US.C. 4371 et
seq.) section 309 of the Clean Air Act,
a8 amended (42 U.S.C. 7409) and Exec-
utive Order 11514. Protection and En-
hancement of Environmental Quality
(March §, 1970, as amended by Execu-

tive Order 11991, May 34, 1977). These.

regulations, unlike the ‘predecessor

guidelines, are not confined to sec.

102(2XC) (environmental impact state-
ments). The regulations apply L0 the
whole of section 102(2). The provisions

of the Act and of these regulations -

must be read iogether as & whole in
order to comply with the spirit and
letter of the law. It is the Council's in-
tention that judicial review of ageney
compliance with these regulations not
occur -before af agency has [illed the

final environmental impact statement.

or has made a final finding of no sig-

nificant impact (when such a finding .

will result in action affecting the envi-
ronment), or takes action that will
resuit in irreparable injury. Further.
more, it is the Council's intention that
any trivial violation of these regula-
tions not give rise to any independent

" cause of action.

.#1500.4 ' Reducing peperwork.

Agencies shall reduce excessive pa-
perwork by: _

(a) Reducing the length of environ.

mental impact statements
(4 1502.2(c)). by means such as setting
appropriate page’ _ limits

(5§ 1501.T(hX 1) and 1502.7).

. {b) Prepering analytic-rather than
encyclopédie environmental impact
statements (§ 1502.2¢(s)).

{¢) Discussing only briefly issues
other than significant ones
(§ 1502.2(b)),

(d} Writing envirommental impact

statements in plain  language
(§ 1502.8). '

(e) Following a clear-format lor envi-
ronmental impaet. - - statements
(§ 1502.10).

() Emphasizing the portions of the
environmental impact statement that
are useful to decisionmalkers and the
public {§3 1503.14 and 1502.18) and re-
ducing emphasis on background mate-
rial (§ uoz.w :

(g) Using the scoping process, not
only to identify signifieant environ-
mental issues deserving of study. but
aiso to deemphasize . insignificant
issues, narrowing the scope of the en-
vironmental impsct statement process
accordingly (§ 1501.7).

{h) Bummarizing the erivifonmental

" impact statement (4 1502.12) and cir-

culsting the summary initesd of the
entire. “environmenta] Iimpact state-
ment if ‘the Iattér is ynususlly long
“ iﬁ?ll a n, poliey, or pl
_ (1) Using program, po or plan en-
vironmental impact statéments and
tiering from am.em!hu "¢f broad scope
to those of nirrower scope, to elimi-
nate repetitive discusions of the same
issues (§§ 1302.4 and 1502.20).

(1) Incorporsting. by  reference

(4 1502.21).

(k) Integrating NEPA requlrements

“with -othef eitvironméntal review and

consultation requirementa (§ 1802.25).

() Réquiring comménts to be as spe-
citic as possitle (§ 1503.3). :

(m) Attachiing and ¢irculiting only
changes to the draft environmental
impsct statervent, rather than rewrit-
ing and circulating the entire state-
ment . when  changes " are minor
(§ 1503.44¢)).

-(n)  Eliminating -duptication with
State and locsl procedures, by provid-
ing for ‘joint. premnt.ion (§ 1508.2),
and with other Federal procedures, by
providing that“an uem:‘,':r‘l l;\t!’ adopt
appropriate environmen ocuments

prepared by another sgendy (11506.3).

(o) Combining: environmentil docu-




Prepare a finding of no signifi-
3(:;) jmpact (§ 1508.13), If the agency
getermina on the basis of the envi-
ronmental assessment not to prepare a

stﬂtement" -
(1) The agency shall make the find-
.o of no significant impact available

Lr;sme affected public as specifled in

§ 1506.6.

(2} In certain limited circumstances.
which the sgency may cover in its pro-
cedures under §1507.3, the agency
shall make Lhe finding of no signifi-
cant impact available for public review
(jncluding State and areswide clear-
inghouses) for 30 days before the
agency makes its final determination
whether to prepare an environmental
impact statement and before the
action may begin. The circumstances

ar(ei) The proposed action is, or is close-
ty similar to, one which normally re-
quires the preparation of an environ-
mental impact statement under the
procedures adopted by the agency pur-
suant to § 1507.3, or

" (iiy The nature of the proposed
action is one without precedent.

§1501.5 Lead agencies.

(a) A lead agency shail supervise the
preparation of an environmental
impact statement if more than one
Federal agency either:

(1) Proposes or is involved in the
same action; or

(2) Is involved in a group of actions
directly related to each other because
of their functional interdependence or
geographical proximity.

(b) Federal, State. or local agencies.
including at least one Federal agency,
may act as joint lead agencies to pre-
pare an environmental impact state-
ment (§ 1506.2).

(¢) If an action falls within the pro-
visions of paragraph (a} of this section
the potential lead agencies shall deter-
mine by letter or memorandum which
agency shall be the lead agency and
which shall be cooperating agencies.
The agencies shall resolve the lead
agency question so as not to cause
delay. If there is disagreement among
the agencies, the following {actors
(which are listed in order of descend-
ing importance) shall determine lead
agency designation:

(1) Magnitude of agency's involve-
ment. .

(2) Project approval/disapproval au-
thogity,

{3) Expertise concerning the action's
environmental effects,

(4) L wration of agency's
ment.

(5) Sequence of agency's involve-
ment,

(d) Any Federal zgency, or any State
or local agency or private person sub-
Stantially affected by the absence of
lead agency designation. may make a
Writt" request to the potential lead
agencies that a lead agency be desig-
nated.

{e) [ Federal agencies are unable to
agree on which agency will be the lead
agency or if the procedure deseribed in

involve-
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paragraph (¢) of this section has not
resulted within 45 days in a lead
agency designation. any of the agen-
cies or persons concerned may file a
request with the Council asking it to
determine which Federal agency shall
be the lead agency.

A copy of the request shall be trans-
mitted to each potential lead agency.
The request shail consist of:

(1) A precise description of the
nature and extent of the proposed
action.

(2) A detajled statement of why each
potential lead agency should or should
not be the lead agency under the crite-
ria specified in paragraph (¢) of this
section.

(f) A response may be filed by any
potential lead agency concerned
within 20 days after a request is filed
with the Council. The Council shall
determine as soon as possible but not
later than 20 days after receiving the
request and all responses to it which
Federal agency shall be the lead
agency and which other Federal agen-
cies shall be cooperating agencies.

[43 FR 55992, Nov. 29, 1978: 44 FR 873, Jan.
3. 19791

§1501.6 Cooperating agencies.

The purpose of this section is to em-
phasize agency cooperation early in
the NEPA process. Upon request of
the lead agency, any other Federal
agency which has jurisdietion by law
shall be a cooperating agency. In addi-
tion any other Federal agency which
has special expertise with respect to
any environmental issue, which should
be addressed in the statement may be
a cooperating agency upon request of
the lead agency. An agency may re-
quest the lead agency to designate it &
cooperating agency.

(a) The lead agency shail:

(1) Request the participation of each
cooperating agency in the NEPA proc-
ess at the earliest possible time.

(2) Use the environmental analysis
and proposals of cooperating agencies
with jurisdiction by law or special ex-
pertise, to the maximum extent possi-
ble consistent with its responsibility as
lead agency.

(3) Meet with a cooperating agency
at the latter's request.

(b) Each cooperating agency shall:

(1) Participate in the NEPA process
at the earliest possible time.

(2) Participate in the scoping process
(described below in § 1501.7).

(3) Assume on request of the lead
agency responsibility for developing
information and preparing environ-
mental analyses including portions of
the environmental impact statement
concerning which the cooperating
agency has special expertige.

(4) Make available staff support at
the lead agency's request to enhance
.t:m latter's interdisciplinary capabil-
ity.

(5) Normally use its own funds. The
lead agency shall, to the extent avail-
able funds permit, fund those major
activities or analyses it requests from
couperating agencies. Potential lead
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agencies shall include such funding re-
quirements in their budget requests.

(¢) A cooperating agency may in re-
sponse to a lead agency’'s request for
assistance in preparing the environ-
mental impact statement (described in
paragraph (b)X3), (4), or (5) of this sec-
tion) reply that other program com-
mitments preclude any involvement or
the degree of involvement requested in
the action that is the subject of the
environmental impact statement. A
copy of this reply shall be submitted
to the Council.

§1501.7 Scoping.

There shall be an early and open
process for determining the scope of
issues to be addressed and for identify.
ing the significant issues related to a
proposed action. This process shalil be
termed scoping. As soon as practicable
after its decision to prepare an envi-
ronmental impact statement and
before the scoping process the lead
agency shall publish a notice of intent
(§1508.22) in the PEDERAL REGISTER
except as provided in § 1507.3¢e).

(a) As part of the scoping process
the lead agency shalil:

(1) Invite the participation of affect-
ed Federal, State, and local agencies,
any affected Indian tribe, the propo-
nent of the action, and other interest-
ed persons (including those who might
not be in accord with the action on en-
vironmental grounds), unless there is a
limited exception under § 1507.3(c). An
agency may give notice in accordance
with § 1508.6.

(2) Determine the scope (§ 1508.25)
and the significant issues to be ana-
lyzed in depth in the environmental
impact statement.

(3) Identify and eliminate from de-
tailed study the issues which are not
significant or which have been covered
by prior environmental review
(§ 1506.3), narrowing the discussion of
these issues in the statement to a brief
presentation of why they will not have
a significant effect on the human envi-
ronment or providing a reference to
their coverage elsewhere.

(4) Allocate assignments for prepara-
tion of the environmental impact
statement among the lead and cooper-
ating agencies, with the lead agency
retaining responsibility for the state-
ment.

{5) Indicate any public environmen-
tal assessments and other environmen-
tal impact statements which are being
or will be prepared that are related to
but are not part of the scope of the
impact statement under consideration.

(6) Identify other environmental
review and consultation requirements
so the lead and cooperating agencies
may prepare other required analyses
and studies concurrently with, and in-
tegrated with, the environmental
impact statement as provided in
§1502.25.

(7) Indicate the relationship between
the timing of the preparation of envi-
ronmental analyses and the agency's
tentative planning and decisionmaking
schedule. g

|
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(b) Environmental impact state-
ments may be prepared, and are some-
times required. for broad Federal ac-
tions such as the adoption of new
agency programs or regulations
(§ 1808.18) Agencies shall prepare
statements on brosd actions so that
they sre relevant to policy and are
timed to coincide with meaningful

'points in agency planning and deci-

sionmaking.

(¢) When Dpreparing statements on
proad actions (including proposals by
more than one agency), agencies may
find it useful to evaluate the
p,-opoul(s) in one of the following

(1) Geognphicnlly. including actions
occurring in the same general location,
such as body of water, region. or met-
ropolitan ares.

(2) Generically, including actions
which have relevant similarities. such
as common timing, impacts, alterna-
tives, methods of Implementation.
medis, or subject matter,

(3) By stage of technological devel-
opment including federal or federally
assisted research, development or dem-
onstration programs for new technol-
ogies which, if applied, could signifi-

cantly affect the quality of the human

environment. Statements shall be pre-
pared on such programs and shalil be

available before the program has.

reached a stage of investment or com-

mitment to implementation likely to-

determine subsequent development or
restrict later alternatives.

(d) Agencies shall ss sppropriate
employ scoping (§1501.7), . tiering
(§ 1502,.20). and other methods listed
in §§ 1500.4 and 1500.5 to relate broad

and narrow actions and to svold dupli-
cation and delay.

$15025 Timing.

An agency shall commence prepars-
tion of an environmental impact state-
ment 1s close as possible to the time
the agency iz developing or is present-
ed with a proposal (§ 1508.23) so that
preparation can be compieted in time
for the final statement to be included
fn any recommendation or report on
the proposal. The statement shaill be
prepared early enough 3o that it can
serve practicaily as an important con-
tribution to the decisionmaking proc-
ess and will not be used to rationalize
or justifly decisions already made
(5% 1800.2(c), 1501.2. and 1502.2). For
instance:

(a)y For projects directly undertaken
by Féderal agencies the environmental
impact statement shall be prepared at
the feasibility analysis (go-no go) stage
and may be supplemented at a later
stage if necessary.

(b) For applications to the agency
appropriate environmental assess-
ments or statements shall be com-
menced no later than immediately
after the application is received. Fed-
eral agencies are encouraged to begin
preparation of such assessments or
statements earlier, preferably jointly
with applicable State or local agencies,

(¢} For adjudication, the final envi-
ronmental impact statemnent shall nor-
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mally precede the final staff recom-
mendation and that portion of the
public hearing related to the impact
study. In appropriate circumstances
the statement may follow preliminary
hearings designed to gather informa-
tion for use in the statements.

(d) For informal rulemaking the
draft environmental impact statement
shall normaily accompany the pro-
posed rule.

§1502.6 Interdisciplinary preparation.

Environmental impact statements
shail be prepared using an inter-disci-
plinary approach which will insure the
integrated use of the natural and
social sciences and the environmental
design arts (section 102(2XA) of the
Act). The Qisciplines of the preparers
shall be appropriste to the scope and
issues ldentified in the scoping process
(§ 1501.7). .

_§ 1502.7 Page limits.

The text of final environmental
impact staiements (e.g., paragraphs
(d} through (@) of § 1502.10) shall not-
mally be less than 150 pages and for
proposals of unusual scope or com-

piexity shall normailly be less than 300

pages.

"§1502.8 Writing.

Environmental -impact ltlumenu
shall be written in plain language and

may use appropriate graphics 0 that
decisi

onmakers and the public can

readily understand them. Agencies:

should employ writers of clear prose

. or editors to write, review, or edit
statements. which wili be based upon

the analysis and supporting data from
the natural and social seiences and the
environmental design arts: _

$15029 Draft, final, and supplemental
staiamenta. .

Exoept for proposals for letmation
as provided in § 1508.8 environmental -

impact statements shall be prepared in
two stages and may be supplemented.
" (a} Draft- environmental' Iimpact
statements shall be p in ac-
cordance with the scope upon

in the scoping process. .The lead-

agency shali work with the cooperat-

ing agencies and shal obtain com-:

ments as required in Part 1503 of this

chapter. The draft statement must.

fulfill and satisfy to the fullest extent

possidle the requirements established .
in section -

for ftinal statements
102(2%CY of the Act. If a draft state-
ment is 530 inadequate a3 to preclude

meaningful analysis, the agency shall

prepare and circulate a revigsed draft
of the appropriate portion. The

agency shall make every effort to dis- .

close and discuss at appropriate points

in the draft statement all major points .
of view on the environmental impacts .
of the alternatives includlnl the pro-

posed action.

(b} Pinal environmenm impm :
statements shall respond to comments. -
a3 required in Part 1503 of this chap- -
ter. The agency shall discuss st appro--.

priate points in the final statement
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any responsible opno‘mc view whleh
was not adequately . in the

_draft statement and shall indicate the

agenicy's response to the iuues raised.

(c) Agencies:

(1) Shall prepare supplemems to
either draft or final environmental
impact staternents if:

() The agency makes substantial
changes in the proposed action that
are relevant to envirmmmm con-
cernas: or

(i} There are significant new cir-
cumnstances or informstion relevant to
environmental eoncerns and bearing
on the proposed action or its impacts.

(2) May also prepare suppiements
when the agency determines that the
purposes of the Act will be furthered
by doing so.

(3} Shall adopt prdcedures tor intro-
ducing a supplement into its formal
administrative record, if :ueh a record
exists.

(4) Shall prepare, circulate, and file
4 supplement to a statement in the
same Tashion (exclusive of seoping) as

“a draft and final statement uniess al-

ternative proeodurel ‘STe Ibpmed by

- the Couneil.
~§ qu.lt Imnenhd lonnt. :

Agencies shall use & format for envi-
ronmentsal impact statéements which
will encoursge good analysiy and clear
presentatioh of -the alterriatives in-
cluding the proposed sttion. The fol-

- lowing standard format “for environ-
‘miental impiet statements shiould be

followed unless the agency determines
thutheuhnmpellm; reason to do
otherwise:

(a) Cover sheet.

(b)) Summary.

(e T;ble of. contents.

“td) Pl;rpon of and need for action.

(e). Alternatives including, propoud
action (sectipns 102(2XCXilh and
102(AXE) of the Act).

() Affected environment.

() Environmental congequences (es-
pecially sections 102(3)(0)(“ un {iv),
and (v)-of the Act).

¢h) List of preparers. - -

() List of Agencies, Ornniut.ions.
and persons to whom cbpiee of the
statement are sent.

(}>Index.

k) Apm it my)

1f a differeni format. u used, it shall
lncludemmphs(u (). {g). Ch), (i),
and (§), of this sectien and ashall in-
clude the subgtanca of paragraphs (d),

(@), £1), (g}, and (k) of this section. as

further  described - in - §§ 1502.11
through 1502.18.. in m snproprut.e
format, -
nm.n Cwulhu. e

-Fhe cover sheet shalk not- exeeed one
page. It shall include; :

(=} A list of the mponklblo agencies
including the lead umqr uad any co-

{b) The Litle qf the propond action
that. ja the subject of the statement
(and if appropﬂm the titles of related

SR PR
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ame issues and to focus on the actual
issues ripe for decision at each level of
environmental  review  (§ 1508.28).
whenever 3 broad environmental
impact statement has been‘prepared
(such &s & program or policy state-
ment) and a subsequent statement or
environmental assessment is then pre-
pared on an action included within the
entire Program or policy (such as a
site specific action) the subsequent
statement or environmental assess.
ment need only summmarize the issues
discussed in the broader statement
and incorporate discussions from the
proader statement by reference and
shall concentrate on the issues specific
to the subsequent action. The subse-
quent document shall state where the
earlier document is available. Tiering
may also be appropriate for different
stages of actions. (Section 1508.28).

§i

£1502.21 Incorporation by reference.

Agencies shall incorporate material
into an environmental impact state.
ment by reference when the effect will
be to cut down on bulk without imped-
ing agency and public review of the
action.” The incorporated material
shall be cited in the statement and its
content briefly described. No material
may be incorporated by reference
unless it is reasonably availabie for in-
spection by potentially interested per-
sons within the time allowed for com-
ment. Material based on proprietary
data which Is itself not available for
review and comment shall not be in-
corporated by reference.

§1502.22 Incomplete or unavailable infor-
mation.

When an agency is evaluating rea-
sonably foreseeable significant adverse
effects on the human environment in
an environmental impact statement
and there is incomplete or unavailable
information, the agency shaill always
make clear that such information is
lacking.

(a) If the incomplete information
relevant to reasonably foreseeable sig-
nificant adverse impacts is essential to
a reasoned choice among alternatives
and the overall costs of obtaining it
are not exorbitant, the agency shall
include the information in the envi-
ronmenital impact statement.

ib) If the information relevant to
reasonably foreseeable significant ad-
verse impacts cannot be obtained be-
cause the overall costs of obtaining it
are exorbitant or the means to obtain
it are not known. the agency shall in-
glude within the environmental
impact statement:

.{“.A statement that such informa-
tion is incomplete or unavailable; (2) a
statement of the relevance of the in-
complete or unavailable information
o evaluating reasonably foreseeable
Significant adverse impacts on the
human environment: (3) a summary of
existing credible scientific evidence
¥hich is relevant to evaluating the
réasonably foreseeable significant ad-
Verse impacts on the human environ-
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ment, and (4) the agency’s evaluation
of such impacts based upon theoreti-
cal approaches or research methods
generally accepted in the scientific
community. For the purposes of this
section, “'reasonably foreseeable” in-
cludes impacts which have catastroph-
ic consequences, even if their probabil-
ity of occurrence is low, provided that
the analysis of the impacts is support-
ed by credible scientific evidence, is
not based on pure conjecture, and is
within the rule of reason. -

(©) The amended reguiation will be
applicable to all environmental impact
statements for which a Notice of
Intent (40 CFR 1508.22) is published
in the FEDERAL REGISTER on or after
May 27. 1986, For environmental
impact statements in progress. agen-
cies may choose to comply with the re-
quirements of either the original or
amended regulation.

{51 FR 15625, Apr. 25, 1988)

§1502.23 Cost-benefit analysis.

If a cost-benefit analysis relevant to
the choice among environmentally dif-
ferent alternatives is being considered
for the proposed action. it shall be in-
corporated by reference or appended
to the statement as an aid in evajuat-
ing the environmental consequences.
To assess the adequacy of compliance
with section 102(2XB) of the Act the
statement shall, when a cost-benefit
analysis is prepared, discuss the rela-
tionship between that analysis and
any analyses of unquantified environ-
mental impacts, values, and amenities.
For purposes of compiying with the
Act, the weighing of the merits and
drawbacks of the various alternatives
need not be displayed in a monetary
cost-benefit analysis and should not be
when there are important qualitative
considerations. In any event, an envi-
ronmental impact statement should at
least indicate those considerations, in-
cluding factors not related to environ-
mental quality. which are likely to be
relevant and important to a decision.

§1502.24 Methodology and scientific accu-
racy.

Agencies shall insure the profession-
al integrity, inciuding scientific integ-
rity. of the discussions and analyses in
environmental impact statements.
They shall identify any methodologies
used and shall make explicit reference
by footnote to the scientific and other
sources relied upon for conclusions in
the statement. An agency may place
discussion of methodology in an ap-
pendix.

§1502.25 Environmenta) review and con-
suitation requirements.

(a) To the fullest extent possible,
agencies shall prepare draft environ-
mental impact statements concurrent-
ly with and integrated with environ-
mental impact analyses and related
surveys and studies required by the
Fish and Wildlife Coordination Act (16
US.C. 661 et seq.). the National His-
toric Preservation Act of 1986 (16
U.S.C. 470 et seq), the Endangered
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Species Act of 1973 (16 U.S.C. 1531 et
seq.), and other environmental review
laws and executive orders.

(b} The draft environmental impact
statement shall list all Pederal per-
mits, licenses. and other entitlements
which must be obtained in implement-
ing the proposal. If it is uncertain
whether a Federal permit, license, or
other entitlement is necessary, the
draft environmental impact statement
shall so indicate,

PART 1503 —COMMENTING

Sec.

1503.1 Inviting comments.
1503.2 Duty to comment.
1503.3 Specificity of comments.
1503.4 Response Lo comments.

AUTHORITY: NEFPA, the Environmental
Quality Improvement Act of (970, as
amended (42 U.S.C. 4371 ef seq.), sec. 309 of
the Clean Air Act. as amended (42 U.S.C.
7609). and E.O. 11514 (Mar. 5. 1970. as
amended by E.O. 11881, May 24, 1977).

Source: 43 FR 55997, Nov, 29, 1978, uniess
otherwise noted.

§1503.1 [Inviting comments.

{a) After preparing a draft environ-
mental impact statement and hefore
preparing a final environmental
impact statement the agency shall:

(1) Obtain the comments of any Fed-
eral agency which has jurisdiction by
law or special expertise with respect to
any environmental impact involved or
which is authorized to develop and en-
force environmental standards.

(2) Request the comments of:

(i) Appropriate State and local agen-
cies which are authorized to develop
and enforce environmental standards;

(ii) Indian tribes, when the effects
may be on a reservation; and

{iii) Any agency which has requested
that it receive statements on actions of
the kind proposed.

Office of Management and Budget
Circular A-95 (Revised). through its
system of clearinghouses. provides a
means of securing the views of State
and local environmental agencies. The
clearinghouses may be used, by
mutual agreement of the lead agency
and the clearinghouse, for securing
State and iocal reviews of the draft en-
vironmental impact statements.

{3) Request comments from the ap-
plicant, if any.

(4) Request comments from the
public, affirmatively soliciting com-
ments from those persons or organiza-
tions who may be interested or affect-

ed.

(b) An agency may request oom.
ments on a final environmental impact
statement before the decision is finally
made. In any case cther agencies or
persons may msake comments before
the final decision unless 2 different
time is provided under § 1506.10.

§1503.2 Duty to comment.

Federal agencies with jurisdiction by
iaw or special expertise with respect to
any environmenial impact involved

..
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ommendations as to what mitigation
aiternative, further study, or other
course of action (including abandon-
ment of the matter) are necessary to
remedy the situation. )
(d) Not later than twenty-five (25)
days after the referral to the Council
the lead agency may deliver a response
to - the Council, and the referring
agency. If the lead agency requests
more time and gives assurance that
the matter will not go forward in the
interim. the Council may grant an ex-
tension. The response shall:

(1) Address fully the issues raised in
the referral.

{2) Be supported by evidence.

(3) Give the lead agency's response
to the referring agency’s recommenda-

tions.
(e) Interested persons (including the

applicant) may deliver their views in’

writing to the Council. Views in sup-
port of the referral should be deliv-

‘ered not later than the referral. Views

in support of the response shall be de-
livered not later than the response.

()} Not later than twenty-five (25}
days after receipt of both the referral
and any respense or upon being in-
formed that there will be no response
(unless the lead agency agrees to a
longer. time). the Council may take
one or more of the following actions:

(1) Conclude that the process of re-
ferral and response has successfully
resoived the problem.

(2) Initiate discussions with the
agencies with the objective of media-
tion with referring and lead agencies.

(3) Hold public meetings or hearings
to obtain additional views and infor-
mation. )

{4} Determine that the issue is not
one of national importance and re-
quest the referring and lead agencies
to pursue their decision process.

(5) Determine that the issue should
be further negotiated by the referring
and lead agencies and is not appropri-
ate for Council consideration until one
or more heads of agencies report to
the Council that the agencies' dis-
agreements are irreconcilable. :

(6) Publish its findings and recom-
mendations (including where appropri-
ate a finding that the submitted evi-
dence does not support the position of
AN agency),

(7) When appropriate, submit the re-
ferral and the response together with
the Council’'s recommendation to the
President. for action.

. tg) The Council shall také no longer
than 60 days to complete the actions
specified in paragraph (fX2), (3), or (5)
of this section.

{h} When the referral involves an
action required by statute to be deter-
mined on the record afier opportunity

{or agency hearing, the referral shail’

be conducted in 2 manner consistent
with 5 US.C. 55T(d) (Administrative
Procedure Act).

(43 FR 55096, Nov. 29, 1978 44 FR 873, Jan.
3. 191
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PART 1505—NEPA AND AGENCY
DECISIONMAKING

Ser.

1505.1 Agency decisionmaking procedures.

1505.2 Record of decision in cases requiring
environmental impact statements.

1505.3 Implementing the decision.

Aurnority: NEPA, the Environmehul

Quality Improvement Act of 1970, as
amended (421 U.8.C. 4371 et seq.). sec. 309 of
the Clean Afr Act, as amended (42 U.S.C.
7800). and E.Q. 11514 (Mar. 5. 1970. as
amended by E.O. 11991. May 2¢, 197D,

Sounck: 43 PR 55000, Nov. 29, 1978, unless
otherwise noted. )
§51585.1 Agency decivionmaking proce-
dures,

Agencies shall adopt procedures
(§ 1507.3) to ensure that decisions are

made in accordance with the policies

and purposes of the Act. Such proce-
dures shall include but not be limited
w-

fa.) Implementing procedures under

section 102(2) to achieve the require-
ments of sections 101 and 102(1).

(b) Designating the major decision
points for the agency's principal pro-
grams lkely to have a significant
effect on the human environment and
assuring that the NEPA process corre-
sponds with them.,

(¢} Requiring that relevant environ- -

mental documents. comments, and re-
sponaes be part of the record in formal
1mle_n'n.l:im or adjudicatory proceed-

(d)} Requiring that relevant, environ-
mental documents, comments, and re-
sponses accompany the propoial
through existing agency review proc.

ex5e3 30 that agency officials use the

statement in making decisions. :

(e) Requiring that the alternatives
considered by the decisionmaker are
encompassed by the range of alterna“

tives discussed in the relevant environ-

mental documents and that the deci-
sionmaker consider the alternatives
described in the environmental iinpact
statement. Il another decision docu-

" ment sccompanies the relevant envi-

ronmental documents to the decision-

maker, agencies  are encouraged té-

make available to the public before
the decision is made any part of that

document ‘that relates to the compari.

son of alternatives. :

§1505.2 Record of decision in coses re-
quiring environmental impact state.
ments. -

At the time of its decision (§ 1606.10) -
or. |f appropriate, its recommendation:

to Congress. each agency shall prepare
& concise publie record of decision.

The record, which may be integrated . (o, (43 U.8.C. 4371 #f 1¢0.). sec. 300 of

into any other record prepared by the

agency. including that required. by
OMB Circulsr A-95 (Revised), part 1.
sections 6(c)-and (d), and Part Il sec-

tion 5¢bX4), shall: * - s
“{a) State what the decision was.”

%) Identify all alternstives consid.

ered by theé agency in reaching its de:

cision, specifying the siternative or al-

ternatives which were considered to be
environmentally preferable. An
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agency may discuss preferences among
alternatives based on relevant factors
including economic and technical con-
siderations and sgency statutory mis-
sions. An agency shall identify and dis.
cuss all such factors including any es-
sential considerations of national
policy which were balanced by the
agency in making its decision and
state how those considerations entered

.into its decision.

(¢c) State whether all practicable
means to avoid or minimize environ-
mental harm from the alternative se-
lected have been adopted, and if not,
why they were not. A monitoring and
enforcement program shall be adopted
and summarized where applicable for
any mitigation.

#1505.3 Implementing the decision.

Agencies may provide for monitoring
to assure that their decisions are car-

‘ried out and should do so in important

cases. Mitigation  ¢§18058.2(c)). and
other conditions established in the en-
vironmental impact statement or
during its review and committed as
part of the decision shall be imple-
mented by the lead -agency or other
appropriate consenting agency. The
lead agency shail: Lo

(a) Include appropriate conditions in
grants, permits or other approvals.
* (b) Condition funding of actions on
mitigation. T

(c) Upon request, inform cooperating
or commenting a jes On progress in
carrying out mitigatién - measures
which they have proposed and which
were adopted by the agency making
the dectsion. =~

{d) Upon request, make available to
the public the resuits of relevant mon-
itoring. '

 PART 1506—OTHER REQUIREMENTS

T CQFNEPA -
‘1508.1 "Limi on actions during NEPA
TOCess.

P )
'1508.2 - Elimination of ~ duplication with

State and lotalprocedures.
1508.3 Adoption.- .
1508.4 Combining documents.

1508.5 Agency responaibility.

15084 Public Involvement.

1508.1 Purther guidance.

1508.8 Proposals for legisiation.

1508.¢ FMiling requiréments. -

1508.10 Timing of agency action.

1506.11 Pmergencies. =~

1508:1% Effective date.

Aurmonrry: NEPA. the Environmental
Quality Improvement Act of 1970, as

the Clean Al Act. s amended (42 USC.

“T608). and BO; 11514 (Mar. S, 1970, as

smended by K-O. 11891, May M, 19,
Sovwce §3 PR 58000, Nov. 29, 1978, unless

15064 Limttations ‘on actionn during

NEPA process.” -
(a) Until an agency issyes a record of
decision as provided in § 1505.2 (except
as provided In paragraph (¢) of this




ganizations who have requested that
notice regularly be provided. Agencies
shall maintain a list of such organiza-

“?:: In the case of an action with ef-
tects primarily of local concern the
notice may include:

(i) Notice to State and areawide
clearinghouses pursuant to OMB Cir-
cular A-95 (Revised),

(ii) Notice to Indian tribes when el-
{ects MAY OCCHUr ON reservations.

(itiy Following the affected State's

public notice procedures {or compara-

ble actions.

(jv) Publication in local newspapers
(in papers of general circulation
rather than legal papers).

(v) Notice through other local
media.

(vi} Notice to potentially interested
community organizations including
small business associations.

(vii) Publication in newsietters that
may be expected to reach potentially
interested persons.

(viii} Direct mailing to owners and
occupants of nearby or affected prop-
erty.

tix) Posting of notice on and off site
in the area where the action is to be
located.

(¢) Hold or sponsor public hearings
or public meetings whenever-appropri-
ate or in accordance with statutory re-
quirements applicabie to the agency.
Criteria shall include whether there is:

(1) Substantial environmental con-
troversy concerning the proposed
action or substantial interest in hold-
ing the hearing. _

(2) A request for o hearing by an-
other agency with jurisdiction over
the action supported by reasons why a
hearing will be helpful. If a draft envi-
ronmental impact statement is to be
considered at 2 public hearing, the
agency should make the statement
available to the public at least 15 days
in advance (unless the purpose of the
hearing is to pidvide information for
the draft envitonmental impact state-
ment).

(d) Solicit appropriaste information
from the public. :

(e) Explain in its procedures where
interested persons can get information
or ‘status reports on environmental
impact statements and other elements
of the NEPA procesa.

(I} Make environmental impact -

stitements, thé comments received,
and any underlying documents avail-
able to the public pursuant Lo the pro-
visions of the Freedom of Information

"Act (5 U.S.C. 552), without regard to

the exclusion for interagency memo-
rinda where such memoranda trans-
mit comments of Federal agencies on
the environmental impact of the pro-
posed action. Materials to be made
available te the public shall be provid-
ed to the public without charge to the
extent practicable, or at & fee which is
not more than the actual costs of re-
Producing copies required to be sent to

Councit.
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§ 1508.7 Further guidance.

The Council may provide further
guidance concerning NEPA and its
procedures including:

(a} A handbook which the Counecil
may supplement from time to time,
which shall in plain language provide
guidance and instructions concerning
the application of NEPA and these
regulations.

(b} Publication of the Council's
Memoranda to Heads of Agencies.

{¢) In conjunction with the Environ-
mental Protection Agency and the
D;lblication of the 102 Monitor, notice
[+] ¥

(1) Research activities; .

(2) Meetings and conferences related
to NEPA; and

(3) Successful and innovative proce-
%‘Q'S‘Am by agencies to implement

§1506.8 Proposals for legislation.

(a) The NEPA process for proposals
for legisiation (§ 1508.17) significantly
affecting the quality of the human en-
vironment shall be integrated with the
legislative process of the Congress. A
legisiative environmenta) impact state-
ment is the detailed atatement re-
quired by law to be included in.a rec-
ommendation or report on s legislative
proposal to Congress. A legislative en-
vironmental impact statement shall be
considered part of the formal trans-
mittal of a legislative proposal to Con-
gress; however, it may be tranamitted
to Congress up to 30 days later in
order to aliow Lime for compietion of

an accurate statement which can serve

as the basis for public and Congres-
sional debate. The statement must be
hvailable in time for Congressional

hearings and deliberations. -

(b) Preparstion of a legislative envi-

ronmental impact statement shail con-.
form to the requirements of these reg-.

ulations except as follows; -

(I)Thmneednotbelleoplngprog-_

ess,
(2) The legisiative statement shall be
preparsd in the same manner as a
draft statement, but shall be consid.
ered the “detailed statement” required
by statute: Provided, That when any
of the following conditions exist both
the draft and final environmental

impact statement on the legislative

proposal shall be prepared and circu-

lated as provided by §§1503.1 and

1504.10. - ‘

(i) A Congressional Committee with

Jurisdiction over the proposal has s
rule requiring both draft and finil en-
viroamental impact statements.

(i} The proposal results from a
study process required by statute
(such as those required by the Wild

and Scenic Rivers Act (16 U.S.C. 1271
the Wilderness At (16

el seq.) and
U.8.C. 1131 «f 2eq.)). .

(itl) Legislative approval is sought
for Federal or lederally assisted con-
struction or other projects which the
agency recommends be Jocated at spe-

_ . cific geographic locatians. For propos-
Other Federal agencies, Including the

als requiring an environmental impact
statement for the acquisition of space
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by the General Services Administra-
tion. a draft statement shall accompa-
ny the Prospectus or the 11(b) Report
of Building Project Surveys to the
Congress, and a final statement shall
be completed before site acquisition.

(iv) The agency decides to prepare
draft and final statements. ,

(¢) Comments on the Ilegislative
statement shall be given to the lead
agency which shall forward them
along with lis own responses to the
Congressional committees with juris-
diction. '

315069 Filing requirements,

Environmental impact statements
together with comments and responses
shal] be filed with the Environmental
Protection Agency, attention Office of
Federal Activities (A-104), 401 M
Street SW.. Washington, DC 20460.
Statements shall be filed with EPA no
earlier than they are also transmitted
to commenting agencies and made
avallable to the pudlic. EPA shall de-
liver one copy of each statement to
the Council, which shall satis{y the re-
quirement of availability to the Presi-
dent. EPA may isue guidelines to

.agenciss to. implement its responsibil-

ities under this section and § 1508.10.

§1506.19 Timing of sgency action.
(a) The. Environmental Protection

£

cedure Act or other statute for the
purpose of _prot.eeunc the public
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specificaily authorized under criteria
esubllshed by an Execut{ve Order or
statute to be kept secret in the inter-
est of national defense or foreign
policy and are in fact properly classi-
fied pursuant to such Executive Order
or statute. Envtrontr_aent.al assessments
and environment.al_lmpact statements
which address classified proposais may
be safeguarded and restricted from
ublic dissemination in accordance
with agencies’ own regulations appiica-
ple to classified information. These
documents may be organized so that
classified portions can be included as
annexes, in order thal the unclassified
portions can be made available to the
pub]ic. .

(d) Agency procedures may provide
for periods of time other than those
presented in § 1506.10 when necessary
te comply with other specific statuto-
ry requirements.

(e) Agency procedures may provide
that where there is a lengthy period
petween the agency's decision to pre-
pare an environmental impact state-
ment and the time of actual prepara-
tion, the notice of intent required by
§1501.7 may be published al a reason-
able time in advance of preparation of
the draft statement.

PART 1508—TERMINOLOGY AND

INDEX
Sec.
1508.1 Terminology.
1508.2 Act.

1508.3 Affecting.

1508.4 Categorical exclusion.
1508.5 Cooperaling agency.
1508.6 Council.

1508.7 Cumulalive impact.

1508.8 Effects.

1508.9 Environmental assessment.
1508.10 Environmental document.
1508.11 Environmental impact statement.
1504.12 Federal agency.

1508.13 Finding of no significant impact.
1508.14 Human environment.
1508.15 Jurisdiction by law.
1503.16 Lead agency.

1508.17 Legislation.

1508.18 Major Federal action.
1508.19 Matter.

1508.20 Mitigation.

1508.21 NEPA process.

1508.22 Notice of intent.

1508.23 Proposal.

1508.24 Referring agency.
1508.25 Scope.

1508.28 Special expertise.

1508.27 Significantly.

1508.28 Tiering.

AuTHoriTY: NEPA. the Environmental
Quality Improvement Act of 1870, as
amended (42 U.S.C. 4371 ef seq.), sec. 309 of
the Clesn Air Act, as amended (42 U.S.C.
1608), and E.O. 11514 (Mar. 5. 1970, as
amended by E.O. 11991. May 24, 1877).

Sourcr 43 FR 56003, Nov. 29. 1978, unless

" otherwise noted.

§1588.1 Terminology.

The terminology of this part shall
be uniform throughout the FPederal
Government.

§15082 Act.

“Aet” means the National Environ-
Mmental Policy Act. as amended (42

CEQ NEPA REGULATIONS

U.S.C. 4321, et seq.) which is also re-
ferred to as “NEPA.”

§1508.3 Affecting.

“Affecting” means will or may have
an effect on.
§1508.1 Categorical exclusion,

“Categorical exclusion” means a cat-
egory of actions which do not individ-
ually or cumulatively have a signifi-
cant effect on the human environment

and which have bern found te have no.

such effect in procedures adopted by a
Federal agency in implementation of
these regulations (§1507.3) and for
which, therefore, neither an environ-
mental assessment nor an environmen-
tal impact statement iz required. An
agency may decide In its procedures or
otherwise, to prepare environmental
assessments for the reasons stated in
§ 1508.9 even though it is not required
to do so0. Any procedures under this
section shali provide for extraordinary
circumstances in which a normally ex-
cluded action may have a significant
environmental effect.

§1500.5 Cooperating agency.

“Cooperating sgency” means any
Federal agency other than a lead
agency which has jurisdiction by law
or special expertise with respect to
any environmental impact involved in
& proposal (or a reasonable slterna.
tive) for legislation or other major
Federal action significantly affecting
the quality of the human environ-
ment. The selection and responsibil-
ities of a cooperatlng agency are de-
scribed in §1501.6. A State or local
agency of similar qualifications or,
when the effects are on a reservation,
an Indian Tribe, may by agreement
with the lead agency become a cooper-
ating agency. ’

# 15086 Council.

“Council” means the Council on En-
vironmental Quality established by
Title II of the Act.

§1508.7 Cumulative impact,

“Curnulative impact” is the impact
on the environment which results
from the incremental impact of the
action when added to other past,
present, and reasonably foreseeable
future actions regardless of what
agency (Federal or nan-Federal) or
person undertakes such other actions.
Cumulative impacts can result from
individually minor but collectively sig-
nificant actions taking place over &
period of time,

§1508.8 Effects.

“Effects” include:

{(a) Direct effects, which are caused
by the action and occur at the same
time and place.

(b) Indirect effects, which are caused
by the action and are later in time or
farther removed in distance, but are
still reasonably foreseeable. Indirect
effects may include growth inducing
effects and other effects related to in-
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duced changes in the pattern of land
use, population density or growth rate,
and related effects on air and water
and other natural systems, including
ecosystems.

Effects and impacts as used in these
regulations are synonymous. Effects
includes ecological {such as the effects
oh natural resources and on the com-
ponents, structures, and functioning
of affected ecosystems), aesthetic, his-
toric, cultural, economic, social, or
heslth, whether direct. indirect, or cu-
mulative. Effects may also include
those resulting from actions which
may have both beneficial and detri-
mental effects, even if on balahce the
agency believes that the effect will be
beneficial.

515089 Environmental assessment.

“Environmental assessment’:

(a) Means a concise public document
for which a Federa) agency is responsi-
ble that serves to: .

(1) Briefly provide sufficient -evi-
dence and analysis for determining
whether to prepare an environmental
impact statement or a finding of no
significant impact.

(2} Aid an agency's compliance with
the Act when no environmental
impact statement is necessary.

(3} Facllitate preparation of a state-
ment when one is necessary.

{b) Shall include brief discussions of
the need for the proposal, of alterna-
tives as required by section 102(2XE).
of the environmental impacts of the
proposed action and alternatives, and
a listing of agencies and persons con-
sulted.

§1508.18 Environmental document.

“Environmental document” inciudes
the documents specified in §1508.9
(environmental assessment), § 1508.11
(environmental impact statement),
§1508.12 (finding of no significant

impact), and §1508.22 (notice of

intent).

§1508.11 Environmental impact state-
ment.

“Environmental impact statement”
means a detailed written statement as
required by section 102(2XC) of the
Act.

§1508.12 Federal agency.

"Federal agency” means all agencies
of the Federal Government. It does
not mean the Congress, the Judiciary,
or the President. including the per-
formance of staff functions for the
President in his Executive Office. It
also includes for purposes of these reg-
ulations States and units of general
iocal government and Indian tribes as-
suming NEPA responsibilities under
section 104(h) of the Housing and
Community Development Act of 1974.

01508.13 Finding of »o significant impact.

“FMnding of no significant impact”
means a document by a Federal
agency briefly presenting the reasons
why an action, not otherwise excluded
(§ 1508.4), will not have a significant
effect on the human environment and
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() Cumulative actions. which when
ewed with other proposed actions
o ve cumulatively significant impacts
E:d should therefore be discussed in
Lhe same impact statement. )
(3) Similar actions, which when
viewed with other reasonably foreseea-
ple or proposed agency actions. have
similarities that provide a basis for
evaluating their environmental conse-
quencies together, such as commen
timing or geography. An agency may
wish 1o analyze these actions in the
same impact statement. It shouid do
so when the best way to assess ade-
quately the combined impacts of simi-
lar actions or reasonable alternatives
to such actions is to treat them in a
single impact statement.

(b) Ailternatives, which include: (1)
No action alternative.

¢2) Other reasonabie courses of ac-
tions.

(3) Mitigation measures (not in the
proposed action).

(¢} Impacts, which may be: (1)
Direct: (2) indirect; (3) cumulative.

§1508.26 Special expertise.

~Special expertise’” means statutory
responsibility. agency mission, or re-
lated program experience,

§1508.27 Significantly.

“Significantly’” as used in NEPA re-
quires considerations of both context
and intensity:

(a) Context. This means that the sig-
nificance of an action must be ana-
lyzed in several contexts such as socie-
ty as a whole (human. national). the
affected region, the affected interests,
and the locality. Significance varies
with the setting of the proposed
action. For instance, in the case of a
site-specific action, significance would
usually depend upon the effects in the
locale rather than in the world as a
whole. Both short- and long-term ef-
fects are relevant.

(b) Intensity. This refers to the se-
verity of impact. Responsible officials
must bear in mind that more than one
agehcy may mzke decisions about par-
tial aspects of a major action. The fol-
lowing should be considered in evalu-
ating intensity:

(1) Impacts that may be both beneli-
cial and adverse. A significant effect
may exist even if the Federal agency
believes that on balance the effect will
be beneficial.

(2} The degree to which the pro-
posed action affects public health or
safety,

(3) Unique characteristics of the geo-
graphie area such as proximity to his-
Ltoric or cultural resources. park lands,
prime farmlangs, wetlands, wild and
stenic rivers, or ecologically critical
areas,

(4) The degree to which the effects
on the quality of the human environ-
?:‘nt are likely to be highly controver-

ial.

(§) The degree to which the possibie
effects on the human environment are
highly uncertain or involve unique or
unknown risks.

CEQ NEPA REGULATIONS

(83 The degree to which the action
may establish a precedent for future
actions with significant effects or rep-
resents a decision in principle about a
future consideration.

{7y Whether the action is related to
other actions with individually insig-
nificant but cumulatively significant
impacts. Significance exists if it is rea-
sonable to anticipate a cumulatively
significant impact on the environment.
Significance cannot be avoided by
terming an action temporary or by
breaking it down into small compo-
nent parts.

(8) The degree to which the action
may adversely affect districts, sites,
highways, structures, or objects listed
in or eligible for listing in the Nationai
Register of Historic Places or may
cause loss or destruction of significant
scientifie, cultural, or historical re-
sources.

(9) The degree to which the action
may adversely affect an endangered or
threatened species or its habitat that
has been determined to be critical
under the Endangered Species Act of
1973.

(10) Whether the action threatens a
violation of Federal, State, or local law
or requirements imposed for the pro-
tection of the environment.

[43 FR 56003, Nov. 29, 1978; 44 FR 874, Jan.
3, 19791

§1508.28 Tiering.

“Tiering"” refers to the coverage of
general matters in broader environ-
mental impact statements (such as na-
tional program or policy statements)
with subsequent narrower statements
or environmental analyses (such as re-
gional or basinwide program state-
ments or ultimately site-specific state-
ments) incorporating by reference the
general discussions and concentrating
solely on the issues specific to the
statement subsequently prepared.
Tiering is appropriate when the se-

. quence of statements or analyses is:

(a) From a program. plan, or policy
environmental impact statement to a
program, plan. or policy statement or
analysis of lesser scope or to a site-spe-
cific staternent or analysis. '

(b) From an environmental impact
statement on a specific action at an
early stage (such as need and site se-
lection) to a supplement (which is pre-
ferred) or a subsequent statement or
analysis at a later stage (such as envi-
ronmental mitigation). Tiering in such
cases is appropriate when it helps the
lead agency to focus on the issues
which are ripe for decision and ex-
clude from consideration issues al-
ready decided or not yet ripe.
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Memorandum: Scoping Guidance
{(Council on Environmental Quality Apr. 30, 1981)

I. Intreduction

A. Background of this document

In 1978, with the publication of the proposed NEPA regula-
tions (since adopted as formal rules, 40 C.F.R. Parts 1500-1508),
the Council on Environmental Quality gave formal recognition to
an increasingly used term—scoping. Scoping is an idea that has long
been familiar to those involved in NEPA compliance: In order 1o
manage effectively the preparation of an environmental impact state-
ment {E!S), one must determine the scope of the document—that
is, what will be covered, and in what detail. Planning of this kind
was a normal component of EIS preparation. But the considera-
tion of issues and choice of alternatives o be examined was in 100
many cases completed outside of public view, The innovative ap-
proach to scoping in the regulations is that the process is open to
the public and state and local governments, as well as to affected
federal agencies. This open process gives rise to important new op-
portunities for better and more efficient NEPA analyses, and simul-
taneously places new responsibilities on public and agency pariic-
ipants alike to surface their concerns early. Scoping helps insure
that real problems are identified early and properly studied; that
issues that are of no concern do not consume time and effort; that
the draft statement when first made public is balanced and thorough;
and that the delays occasioned by re-doing an inadequate draft are
avoided. Scoping does not create probiems that did not already ex-
ist; it ensures that problems that would have been raised anyway
are identified early in the process.

Many members of the public as well as agency staffs engaged
in the NEPA process have told the Council that the open scoping
requirement is one of the most far-reaching changes engendered by
the NEPA regulations. They have predicted that scoping could have
a profound positive effect on environmental analyses, on the im-
pact statement process itself, and ultimately on decisionmaking.

Because the concept of open scoping was new, the Council
decided to encourage agencies’ innovation without unduly restric-
tive guidance, Thus the regulations relating to scoping are very sim-
ple. They state that “‘there shall be an early and open process for
determining the scope of issues 1o be addressed’* which ‘‘shall be
termed scoping,” but they lay down few specific requirements. (Sec-
tion 1501.7*). They require an open process with public notice; iden-
tification of significant and insignificant issues; allocation of EIS
preparation assignments; identification of related analysis require-
ments in order to avoid duplication of wark; and the pianning of
a schedule for EIS preparation that meshes with the agency’s deci-
sionmaking schedule. {Section 1501.7(a)}. The regulations encous-
age, but do not require, setting time limits and page limits for the
EIS, and holding scoping meetings. (Section 1501.7(b)). Aside from
these general outlines, the regulations left the agencies on their own.
The Council did not believe, and still does not, that it is necessary
or appropriate 1o dictate the specific manner in which over 100
federal agencies should deal with the public. However, the Coun-
¢il has received several requests for more guidance. In 1980 we decid-
ed 10 investigate the agency and public response to the scoping re-
quirement, to find out what was working and what was not, and
to share this with all agencies and the public.

The Council first conducted its own survey, asking federal agen-
cies to report some of their scoping experiences. The Council then
comtracted with the American Arbitration Association and Clark
McGlennon Associates Lo survey the scoping techniques of major
agencies and to study several innovative methods in detait.** Council
staff conducted a two-day workshop in Atlanta in June 1980, to
discuss with federal agency NEPA staff and several ELS contrac-
tors what seems to work best in scoping of different types of pro-
posals, and discussed scoping with federal, state and local officials
in meetings in all 10 federal regions. :

This document is a distillation of al! the work that has been
done so far by many people to identify valuable scoping techniques.

*All citaticns are to the NEPA regulations, 40 C.F.R. Parts 1500-1508 uniess other-
wise specified.

**The results of this examination are reparted in **Scoping the Contenl of E1S8s:
An Evaluation of Agencies' Experiences,’” which is availabie from the Council
or the Resource Planning Analysis Office of 1the U.S. Geological Survey, 750 Na-
rional Ceater, Resion. Va, 22092.

It is offered as a guide to encourage success and to help avoid pit-
falls. Since scoping methods are stifl evolving, the Council welcomes
any comments on this guide, and may add to it or revise it in com-
ing years.

B. What scoping is and what it can do

Scoping is often the first contact between proponents of a pro-
posai and the public. This fact is the source of the power of scop-
ing and of the trepidation that it sometimes evokes. 1f a scoping
meeting is held, people on both sides of an issug will be in the same
room and, if all goes well, will speak to each other. The possibilities
that {low from this situation are vast. Therefore, a large porticn
of this documem is devoted 10 the productive management of
meetings and the de-fusing of possible heated disagreements.

Even if a meeting is not held, the scoping process leads EIS
preparers to think about the proposal early on, in order to explain
it to the pubiic and affected agencies. The participants respond with
their own concerns about significant issues and suggestions of al-
ternatives. Thus as the draft EIS is prepared, it will include. from
the beginning, a reflection or at least an acknowledgement of the
cooperating agencies’ and the publi¢’s concerns. This reduces the
need for changes after the draft is finished, because it reduces the
chances of overlooking a significant issue or reasonable alternative.
It also in many cases increases public confidence in NEPA and the
decisionmaking process, thereby reducing delays, such as from litiga-
tion, tater on when implementing the decisions. As we will discuss
further in this document, the public generally responds positively
when its views are taken seriously, even if they cannot be wholly
accommodated.

But scoping is not simply another ‘“‘public relations” meeting
requirement. It has specific and fairly limited objectives: (a) 10 iden-
tify the affected public and agency concerns; (0} to facilitate an ef-
ficient EIS preparation process, through assembling the cooperating
agencies, assigning E1S writing tasks, ascertaining all the refated per-
mits and reviews that must be scheduled concurrently, and setting
time or page limits; (c) to define the issues and aiternatives that will
be examined in detail in the EIS while simultaneously devoting less
attention and time to issues which cause no concern; and {d) 10 save
time in the overal! process by helping to ensure that draft statements
adequately address relevant issues, reducing the possibility that new
comments will cause a statement to be rewritien or supplemented.

Sometimes the scoping process enables early identification of
a few serious problems with a proposal, which can be changed or
solved because the proposal is still being developed. In these cases,
scoping the EIS can actually lead 10 the solution of a conflict over
the proposed action itself, We have found that this extra benefit
of scoping occurs fairly frequently. But it cannot be expected in
most cases, and scoping can still be considered successful when con-
flicts ate clarified but not soived. This guide does not presume that
resolution of conflicts over proposals is 2 principal goal of scop-
ing, because it is only possible in limited circumstances. [nstead,
the Council views the principal goal of scoping to be an adequate
and efficiently prepared EIS. Our suggestions and recon?menda-
tions are aimed at reducing the conflicts ameng affected interests
that impede this limited objective. But we are aware of the possibii-
ities of more general conflict resolution that are inherent in any pro-
ductive discussions among interested parties. We urge qll participants
in scoping processes Lo be alert to _this larger context. in W hich scop-
ing could prove to be the firsi step in em ironmental problem-solving.

Scoping can lay a firm fodndation for the rest of the decision-
making process. If the EIS can be relied upon 10 include al‘l the
necessary information for formulating policies and making rational
choices, the agency will be better able to make a sound and prompt
decision. [n addition, if it is clear that all reasonable alternatives
are being seriously considered, the public will usually be more
satisfied with the choice among them.

[1. Advice for Government Agencies Conducting Scoping

A. General context

Scoping is a process, Not an event or a meeting. It continues
throughout the planning for an EIS, and may involve a series of
mmeetings, telephone conversations, or written comments from dif-
ferent interested groups. Because it is a process, participants must
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if there are opposing groups of citizens who feel sirongly on both
sides of an isswe, the setting of the large meeting may needlessly
create tension and an emotional confrontation berween the groups.
Moreover, some people may feel intimidated in such 4 setiing, and
won't express themselves at all,

The principal drawback of the large meeting, however, is that
it is generally unwieldy. To keep order, discussion is limited, dialogue
is difficult, and often all participants are frustrated, agency and
pubilic alike. Large meetings can serve to identify the interest groups
for future discussion, but often little else is accomplished. Large
meetings ofien become *‘events”” where grandstanding substitutes
for substantive comments. Many agencies resort to a formal hearing-
type format to maintain control, and this can cause resentments
among participants who come to the meeting expecting a respon-
sive discussion.

For these reasons, we recommend that meetings be kept small
and informal, and that you hold several, if necessary, to accom-
modate the different interest groups. The other solution is to break
a large gathering into small discussion groups, which is discussed
below. Using either method increases the likelihood that participants
will level with you and communicate their underlying concerns rather
than make an emotional statement just for effect.

Moreover, in our experience, a separate meeting for cooperating
agencies is quite productive. Working relationships can be forged
for the effective participation of all involved in the preparation of
the EIS. Work assignments are made by the lead agency, a schedule
may be set for production of parts of the draft EIS, and informa-
tion gaps can be identified early. But a productive meeting such
as this is not possible at the very beginning of the process. It can
only result from the same sort of planning and preparation that
goes into the public meetings. We discuss below the special prob-
lems of cooperating agencies, and their information needs for ef-
fective participation in scoping.

4. Issuing the public notice

The preliminary look at the proposal, in which you develop
the information packet discussed above, will enable you to tell what
kind of public notice will be most appropriate and effective.

Section 1501.7 of the NEPA regulations requires that a notice
of intent to prepare an EIS must be published in the Federal Register
prior to initiating scoping.* This means that one of the appropriate
means of giving public notice of the upcoming scoping process could
be the same Federal Register notice. And because the notice of in-
tent must be published anyway, the scoping notice would be essen-
tially free. But use of the Federal Register is not an absolute re-
quirement, and other means of public notice often are more effec-
tive, including local newspapers, radio and TV, posting notice in
pubiic places, etc. (See Section 1506.6 of the regulations.)

What is important is thai the notice actually reach the affected
public. If the proposal is an important new national policy in which
national environmental groups can be expected 1o be interested, these
groups can be contacted by form letter with ease. (See the Conser-
vation Directory for a list of national groups.**) Similarly, for pro-
posals that may have major implications for the business communi-
ty, trade associations can be heipful means of alerting affected
groups. The Federal Register notice can be relied upon to notif_y
others that you did not know about. But the Federal Register is
of little use for reaching tndividuals or local groups interested in
a site specific proposal. Therefore notices in local papers, letiers
to local government officials and personal contact with a few known
interested individuals would be more appropriate. Land owners
abutting any proposed project site should be notified individually.

Remempber that issuing press releases to newspapers, and radio
and TV stations is not enough, because they may not be used by

Several agencies have fou::g ithuseful to conduct scoping for eavironmental
{ .~ - Piepared where answering the question of whether an
I n §
sidcm:rgrr:zq:mm gdeng:frcataon of significant envi‘:onmenlal issues; and cﬁf:s-
necessary. In bo:r:’;iau“'s in an EA can often be useful even where an EIS is not
thar scopi'ng b tuations SCOpINg can be valuable, Thus the Council has stated
publishiy ¥ be used in connection with preparation of an EA, that is, before
Shing any notice of intent 10 preparc an EIS. As in norma) wopi;u. app;opriate
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the media untess the proposal is considered *‘newsworthy.’ If the
proposal is controversial, you can try alerting reporters or editors
1o an upcoming scoping meeting for coverage in special weekend
sections used by many papers. But placing a notice in the legal notices
section of the paper is the only guarantee that it will be pubiished.

5. Conducting a public meeting

[n our study of agency practice in conducting scoping, the most
interesting information on what works and doesn't work involves
the conduct of meetings. Innovative techniques have been deveioped,
and experience shows that these can be successfui.

One of the most important factors turns out 1o be the training
and experience of the moderator. The U.S. Office of Personnel
Management and others give training courses on how to run a
meeting effectively. Specific techniques are taught o keep the
meeting on course and to deal with confrontations. These techniques
are sometimes called ‘‘meeting facilitation skills.”

When holding a meeting, the principle thing 10 remember about
scoping is that it is a process to initiate preparation of an EIS. [t
is not concerned with the ultimate decision on the proposal. A fruji-
ful scoping process leads to an adequate environmental analysis,
including all reasonabie alternatives and mitigation measures. This
limited goal is in the interest of all the participants, and thus offers
the possibility of agreement by the parties on this much at least.
To run a successful meeting you must keep the focus on this positive
purpose.

At the point of scoping therefore, in one sense all the parties
involved have a common goal, which is a thorough environmenial
review, If you emphasize this in the meeting you can stop any grand-
standing speeches without a heavy hand, by simply asking the
speaker if he or she has any concrete suggestions for the group on
issues to be covered in the EIS. By frequently drawing the meeting
back 10 this central purpose of scoping, the opponents of a pro-
posal will see that you have not aiready made a decision, and they
will be forced to deal with the real issues. In addition, when people
see that you are genuinely seeking their opinion, some will volunteer
useful information about a particular subject or site that they may
kxnow better than anyone on your staff.

As we stated above, we found that informal meetings in srall
groups are the most satisfactory for eliciting useful issues and in-
formation. Small groups can be formed in two ways: you can in-
vite different interest groups to different meetings, or you can break
a large number into small groups for discussion.

One successful model is used by the Army Corps of Engineers,
among others. In cases where a public meeting is desired, it is
publicized and scheduled for a location that will be convenient for
as many potential participants as possible. The information packet
is made available in several ways, by sending it (0 those known 10
be interested, giving a telephone number in the public notices for
use in requesting one, and providing more at the door of the meeting
place as well. As participants enter the door, each is given a number,
Participants are asked to register their name, address and/or
relephone number for use in future contact during scoping and the
rest of the NEPA process. _

The first part of the meeting is devoted to a discussion of the
proposal in general, covering its purpose, proposed location, design,
and any other aspects that can be presented in a lecture format.
A guestion and answer period concerning this information is often
held at this time. Then if there are more than 15 or 20 attendees
at the meeting, the next step is to break it into small groups for
more intensive discussion. Al this point, the numbers held by the
participants are used to assign them to small groups by sequence,
random drawing, or any other method. Each group shouid be no
larger than 12, and 8-10 is better. The groups are informed that

their task is to prepare a list of significant caviroDmenial isvees il ﬂ
reasonable alternatives for analysie i the E18. These lfsis wiy be

presented {o the main group and combined j i
| | : Into a master list,
the bgascqssmn groups are f‘?mshed. The rules for how prio:itieil I:::
10 be assigned to the issues identified by each group should be mad
clear before the large group breaks up. )
mOstSc.vme agencies ask each group member to vote forthe Sor 10
most b;mponam ssues. Afier tallying the votes of individual
mer cerrls;i:a:ﬂ ngir'::.u:; \;fould or;ly rl;.-port out those issues that recejy.
T ot votes. In this way only thoss items of
;fggernsto the members would even make the list compiled by?a?:si:
8 ]; ofme agencies £0 further, and only let each Zroup report
ut the top few issues identified. But you must be careful nor 1o
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ing site differences and limitations during the lecture-format part
of a scoping meeting.

d. Videotape meetings

One agency has videolaped whole scoping meetings, Staff found
that the participants took their roles more seriously and the taping
appeared not to precipitate grandstanding tactics.

e. Review committee

Success has been reported from one agency which sets up review
committees, representing all interested groups, to oversee the scoping
process. The committees help to design the scoping process. In
cooperation with the lead agency. the committee reviews the
materials generated by the scoping meeting. Again, however, the
final decision on EIS content is the responsibility of the lead agency.

f. Consultant as meeting moderator

In some hotly contested cases, several agencies have used the
EIS consultant to actually run the scoping meeting. This is permit-
ted under the NEPA regulations and can be useful 10 de-fuse a tense
atmosphere if the consultant is perceived as a neutral third party.
But the responsible agency officials must attend the meetings, There
is no substitute for developing a relationship between the agency
officials and the affected parties. Moroever, if the responsible of-
ficials are not prominently present, the public may intepret that to
mearn that ihe consultant is actually making the decisions about the
EIS, and not the lead agency.

g. Money saving tips

Remember that money can be saved by using conference calls
instead of meetings, tape-recording the meetings instead of hiring
a stenographer, and finding out whether peopie want a meeting
before announcing it.

C. Pitalls
We list here some of the problems that have been experienced
in certain scoping cases, in order to enable others to avoid the same
-difficulties.

1. Closed meetings

In response to informal advice from CEQ that holding separate
meetings for agencies and the public would be permitted under the
regulations and could be more productive, one agency scheduled
a scoping meeting for the cooperating agencies some weeks in ad-
vance of the public meeting. Apparently, the lead agency felt that
the views of the cooperating agencies would be more candidly ex-
pressed if the meeting were closed. In any event, several members
of the public learned of the meeting and asked to be present. The
lead agency acquiesced only after newspaper reporters were able
to make a story out of the closed session. At the meeting, the
members of the public were informed that they would not be allowed
to speak, nor to record the proceedings, The ilt feeling aroused by

this chain of events may not be repaired for 2 long time. Instead,

we would suggest the following possibilities:

a. Although separate meetings for agencies and public groups
may be more efficient, there is no magic to them. By all means,
if someone insists on attending the agency meeting, let him. There
is nothing as secret going on there as he may think there is if you
refuse him admittance. Better yet, have your meeting of cooperating
agencies after the public meeting. That may be the most logical time
anyway, since only then can the scope of the EIS be decided upon
and assignments made among the agencies. If it is well done, the
public meeting will satisfy most people and show them that you are
distening to them.

‘ b. Always permit recording. In fact, you should suggest it for
public meetings. All parties will feef better if there is a record of
the proceeding. There is no need for a stenographer, and tape is
inexpensive. It may even be better then a typed transcript, because

staff and decisionmakers who did not attend the meeting can listen

to the exchange and may learn a lot about public perceptions of
the proposal. )

¢. When people are admitted 10 a meeting, it makes no sense
to refuse their requests to speak. However, you can legitimately limit
their statements to the subject at hand—scoping. You do not have
to perrnit some participants to wasté the others’ time if they refuse
to focus on the impacts and alternatives for inclusion in the EIS.
Having a tape of the proceedings could be useful after the meeting
if there is some question that speakers were improperly silenced.
But it takes an experienced moderator to handle a situation like this.

d. The scoping siage is the time for building confidence and
trust on all sides of a proposal, because this is the only time when
there is a common enterprise. The attitudes formed at this stage
can carry through the project review process. Certainly it is difficult
for things to get better. So foster the good will as long as you can
by listening to what is being said during scoping. It is possible that
out of that dialogue may appear recommendations for changes and
mitigation measures that can turn a controversial fight into an ac-
ceptable proposal.

2. Conracting interested groups

Some problems have arisen in scoping where agencies failed
to contact all the affected parties, such as industries or state and
local governments. In one case, a panel was assembled to repre-
sent various interests in scoping an EIS on a wildlife-related pro-
gram. The agency had an excellent format for the meeting, but the
panel did not represent industries that would be affected by the pro-
gram or interested state and local governments. As a result, the EIS
may fail to reflect the issues of concern to these parties.

Another agency reported to us that it failed to contact parties
directly because staff feared that if they missed someone they would
be accused of favoritism., Thus they relied on the issuance of press
releases which were ot effective. Many people who did not learn
about the meetings in time sought additional meeting opportunities,
which cost extra money and delayed the process.

In our experience, the attempt to reach people is worth the ef-
fort. Even if you miss someone, it will be clear that you tried, You
can enlist a few representatives of an interest group 1o help you iden-
tify and contact others. Trade associations, chambers of commerce,
locat civic groups, and local and national conservation groups can
spread the word 10 members.

3. Tiering

Many people are not familtar with the way environmental im-
pact statements can be ‘‘tiered’’ under the NEPA regulations, so
that issues are examined in detail at the stage that decisions on them
are being made. See Section 1508.28 of the regulations. For exam-
ple, if a proposed program is under revigw, it is possible that site
specific actions are not vet proposed. In such a case, these actions
are not addressed in the EIS on the program, but are reserved for
a later tier of analysis. If tiering is being used, this concept must
be made clear at the outset of any scoping meeting, so that par-
ticipants do not concentrate on issues that are not going to be ad-
dressed at this time. If you can specify when these other issues wiff
be addressed it will be easier to convince people to focus on the
matters at hand.

4, Scoping for unusual programs

One interesting scoping case involved proposed changes in the
Endangered Species Program. Among the impacts to be examined
were the effects of this conservation program on user activities such
as mining, hunting, and timber harvest, instead of the other way
around. Because of this reverse twist in the impacts to be analyz-
ed. some participants had difficulty focusing on useful issues. Ap-
parently, if the subject of the EIS is unusual, it will be even harder
than normal for scoping participants to grasp what is expected of
them.

In the case of the Endangered Species Program EIS, the agen-
cy planned an intensive 3 day scoping session, successfully involv-
ed the participants, and reached accord on several issues that would
be important for the future impiementation of the program. But
the participants were unable to focus on impacts and program alter-
natives for the EIS. We suggest that if the intensive session had been
broken up into 2 or 3 meetings separated by days or weeks, the par-
tictpants might have been able to get used to the new way of think-
ing required, and thereby to participale more prgductwe!y. Pro-
grammatic proposals are often harder to deal with in a scoping con-
text than site specific projects. Thus extra care should be taken in
explaining the goals of the proposal and in making the informa-
tion available well in advance of any meetings.

D. Lead and Cooperating Agencies

Some problems with scoping revolve around the relationship
between lead and cooperating agencies. Some agencies are still un-
comfortable with these roles. The NEPA regulations, and the 40
Quesiions and Answers about the NEPA Reguiations, 46 Fed. Reg.
18026, (March 23, 1981} describe in detail the way agencies are now
asked to cooperate on environmental analyses. (See Questions 9,
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plicants' so that designated staff are available to consult with the
applicants, 1o advise applicants of information that will be required
during review, and to insure that the NEPA process commences
at the earliest possible time. (Section 1501.2(d)). This section of the
reguiations is intended 1o ensure that environmental factors are con-
sidered at an early stage in the applicant’s planning process. (See
40 Questions and Answers about the NEPA Reguiarions, 46 Fed.
Reg. 18028, Questions 8 and 9.)

Applicants should take advantage of this reguirement in the
regulations by approaching the agencies early to consult on alter-
natives, mitigation requirements, and the agency's information
needs. This early contact with the agency can facilitate a prompt

initiation of the scoping process in cases where an EIS will be
prepared. You will need to furnish sufficient information about your
proposal to enable the lead agency to formulate a coherent presen-
tation for cooperating agencies and the public. But don't wait un-
til your choices are all made and the aiternatives have been eliminated
(Section 1506.1).

During scoping, be sure to attend any of the public meetings
unless the agency is dividing groups by interest affiliation. You will
be able to answer any questions about the proposal, and even more
important, you will be able to hear the objections raised, and find
out what the real concerns of the public are. This is, of course, vital
information for future negotiations with the affected parties.
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