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Introduction

The Clean Water Act (CWA) prohibits the discharge 
of any dredged or fill material in “waters of the 
United States,” including wetlands, without a permit.1 
Wetlands are regulated under CWA § 404, which is 
administered by the U.S. Army Corps of Engineers 
(the Corps) with oversight by the U.S. Environmental 
Protection Agency (EPA).2

The basic intent of the § 404 permitting program is 
that no discharge shall be permitted if: (1) a practi-
cable alternative exists that is less damaging to the 
aquatic environment, or (2) the discharge would 
cause the nation’s waters to be significantly degraded. 
In order for a § 404 permit to be issued, it must be 
demonstrated that, to the maximum extent practi-
cable, steps have first been taken to avoid impacts 
to wetlands and other aquatic resources, potential 
impacts have then been minimized to the extent 
appropriate and practicable, and finally that compen-
sation will be provided for any remaining unavoidable 
impacts to the extent appropriate and practicable. 
This three-step sequential process of avoidance, mini-
mization, and compensation is the process of mitiga-
tion, and is commonly referred to as the mitigation 
sequencing requirement of the Clean Water Act § 404 
regulatory program. State wetland protection pro-
grams frequently adopt this regulatory process as well, 
but the specific steps required and their sequential 
nature vary among the different states. Some states 
mirror the federal approach quite closely, while others 
adopt innovative and regionally-distinctive approaches 
to mitigation. This report examines approaches to 
avoidance and minimization in state wetland regula-
tory programs.

Federal Requirements

In 1972, congress created the § 404 program with 
authority divided between the Corps and EPA. The 
Corps plays the lead role in the § 404 program 
through its authority to require and issue permits for 
the discharge of dredged or fill material in “waters 
of the United States.” EPA is responsible for develop-
ing and interpreting the substantive environmental 
criteria used by the Corps to evaluate permit applica-
tions—the § 404(b)(1) Guidelines (usually referred to 
simply as “the Guidelines”)—and maintains a review 
and comment role in the issuance of § 404 permits.3

Central to the Guidelines is the fundamental require-
ment for an alternatives analysis. “…[N]o discharge 
of dredged or fill material shall be permitted if there 
is a practicable alternative to the proposed discharge 
which would have less adverse impact on the environ-
ment, so long as the alternative does not have other 
significant adverse environmental consequences.”4 
“[T]he application is required in every case (irrespec-
tive of whether the discharge site is a special aquatic 
site or whether the activity associated with the dis-
charge is water dependent) to evaluate opportunities 
for the use of non-aquatic areas and other aquatic 
sites that would result in less adverse impact on the 
aquatic ecosystem.”5 Thus, applicants must demon-
strate that for any discharge or fill activity there is no 
alternative site for the proposed that has less adverse 
environmental impacts. For special aquatic sites such 
as wetlands6, however, the Guidelines propose a more 
difficult test for avoidance with two presumptions. 
For proposed discharges to special aquatic sites there 
is a presumption that an alternative site that is not 
a special aquatic site exists and a presumption that 
such a site will experience less adverse environmental 
impacts on the aquatic ecosystem.7

These rebuttable presumptions clarify how to deter-
mine if discharges proposed for special aquatic sites 
meet the requirement that the practicable alterna-
tives have less significant adverse impact on the 
environment and do not have other significant envi-
ronmental impacts. If the applicant can rebut either 
of these presumptions, the project has been shown 
not to have a practicable alternative that is less envi-
ronmentally damaging, and thus is no longer subject 
to denial for that reason. The Guidelines also require 
that “appropriate and practicable steps” be taken to 
minimize potential adverse impacts to the aquatic 
ecosystem before a discharge can be permitted.8 

In 1990, EPA and the Corps clarified the process 
for complying with the mitigation requirements 
of the Guidelines, elaborating on the mitigation 
sequence and the rebuttable presumptions from EPA’s 
Guidelines in a Memorandum of Agreement (MOA).9 
The Mitigation MOA clarifies that mitigation occurs in 
a three-part sequence: avoidance, minimization, and 
compensation.10 

Introduction
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The Corps…first makes a determination that 
potential impacts have been avoided to the maxi-
mum extent practicable; remaining unavoidable 
impacts will then be mitigated to the extent 
appropriate and practicable by requiring steps 
to minimize impacts and, finally, compensate for 
aquatic resource values.11

The sequencing provisions are further described in 
the Mitigation MOA as follows:

1. Avoidance: The avoidance provisions are satisfied 
through the alternatives test spelled out in the 
§ 404(b)(1) Guidelines (specifically, 40 C.F.R. § 
230.10(a)). By approving permits only for the “least 
environmentally damaging alternatives,” the Corps 
seeks to avoid impacts. 

2. Minimization: The minimization provisions are 
satisfied through the minimization procedures 
described in the § 404(b)(1) Guidelines (spe-
cifically 40 C.F.R. § 230.10(d)). Subpart H of the 
Guidelines further provides a broad array of pos-
sible methods for minimizing the impacts of a pro-
posed activity. 

3. Compensation: All remaining unavoidable adverse 
impacts must be addressed through “[a]ppropriate 
and practicable compensatory mitigation.” 
Compensation activities are specified in Subpart 
H of the Guidelines (specifically, 40 § C.F.R. 
230.75).12 

Significant attention has been paid over the past 20 
years to improving compensatory mitigation in order 
to ensure that compensation is ecologically effective, 
self-sustaining, protected in perpetuity, has “assur-
ances of long-term sustainability and stewardship,” 

and ultimately meets the § 404 program’s goal of no 
net loss of wetland acreage and function.13 This report 
focuses on the first two steps in the sequencing pro-
cess which, to date, have received far less attention: 
avoidance and minimization. ELI has described the 
history and current status of federal avoidance and 
minimization requirements in a report entitled: The 
Federal Wetland Permitting Program: Avoidance and 
Minimization Requirements. 

State Requirements

Many states have developed state wetland regulatory 
programs. Most of those regulatory programs have 
mitigation requirements. This study examines the 
avoidance and minimization components of existing 
state wetland regulatory programs in order to deter-
mine the requirements of state law and regulations, 
the applicable standards, if and how alternatives to 
the proposed action are evaluated, and whether there 
is a sequential relationship between avoidance, mini-
mization, and compensatory mitigation. The findings 
of the study were analyzed using the federal process 
as a standard.

The study is limited to those states with wetland 
regulatory and permitting programs established by 
state laws and regulations. It does not include states 
whose wetland programs consist principally of the 
implementation of Clean Water Act § 401 water qual-
ity certification to approve, condition, or deny federal 
§ 404 permits.14 

Notes
1. 33 U.S.C. § 1311; CWA § 301. Waters of the United States means 
“(1) All waters which are currently used, or were used in the past, 
or may be susceptible to use in interstate or foreign commerce, 
including all waters which are subject to the ebb and flow of the 
tide; (2) All interstate waters including interstate wetlands; (3) 
All other waters such as intrastate lakes, rivers, streams (includ-
ing intermittent streams), mudflats, sandflats, wetlands, sloughs, 
prairie potholes, wet meadows, playa lakes, or natural ponds, the 
use, degradation or destruction of which could affect interstate or 
foreign commerce including any such waters: (i) Which are or could 
be used by interstate or foreign travelers for recreational or other 
purposes; or (ii) From which fish or shellfish are or could be taken 
and sold in interstate or foreign commerce; or (iii) Which are used 
or could be used for industrial purpose by industries in interstate 
commerce; (4) All impoundments of waters otherwise defined as 
waters of the United States under the definition; (5) Tributaries of 
waters identified in paragraphs (a) (1) through (4) of this section; 
(6) The territorial seas; (7) Wetlands adjacent to waters (other than 
waters that are themselves wetlands) identified in paragraphs (a) 
(1) through (6) of this section. (8)….”  33 C.F.R. § 328.3. 

2. 33 U.S.C. § 1344; CWA § 404.

3. 40 C.F.R. § 230 et. seq.

4. Id. § 230.10(a).

5. RGL 93-02, Memorandum to the Field: Guidance on Flexibility 
of the 404(b)(1) Guidelines and Mitigation Banking (Aug. 23, 
1993 – Dec. 31, 1998, Department of the Army and Environmental 
Protection Agency).
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6. 40 C.F.R. § 230.41.

7. Id. § 230.10(a)(3).

8. Id. § 230.10(d).

9. Memorandum of Agreement Between the Environmental 
Protection Agency and the Department of the Army Concerning 
the Determination of Mitigation Under the Clean Water Act Section 
404(b)(1) Guidelines, § III.A (Feb. 6, 1990).

10. Id. § II.A.

11. Id. § II.C.

12. Id. § II.C. 3.

13. National Research Council, Compensating for Wetland Losses 
Under the Clean Water Act, National Academy of Sciences, at 9 
(2001).

14. The study is limited to those states with state wetland regu-
latory programs because federal avoidance and minimization 
requirements apply directly to wetlands regulated under § 404.  
Nevertheless, state § 401 programs would provide a useful area for 
additional study, especially as applied to nationwide and general 
permits.
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The State Programs

The regulations further establish two analytical pre-
sumptions that increase the burden on an applicant 
for a non-water dependent activity to demonstrate 
that no practicable alternative exists.”8

The first presumption is that if the basic purpose of 
a project is not water dependent, ‘practicable alter-
natives that do not involve special aquatic sites are 
presumed to be available.’9 “The second presumption 
is, ‘where a discharge is proposed for a special aquatic 
site, all practicable alternatives to the proposed dis-
charge which do not involve a discharge into a special 
aquatic site are presumed to have less adverse impact 
on the aquatic ecosystem.” 10 “The two presumptions 
hold unless the applicant proves otherwise.” 11 “The 
standards for overcoming these presumptions and the 
other components of the alternatives analysis have 
been clarified by numerous administrative and legal 
decisions.

Thus, the federal avoidance requirement is that all 
practicable alternatives must be considered.12 An 
alternative is considered practicable if it is “available 
and capable of being done after taking into consider-
ation cost, existing technology, and logistics in light of 
the overall project purposes.” 13

State Avoidance Requirements

Similar to the federal program, the states’ avoidance 
requirements include an alternatives analysis, though 
they use a variety of terms to describe their respective 
standards. The standards are shown in Appendix B. 
Definitions of relevant terms are given in Appendix C.

Maine, Maryland’s nontidal program, New Hampshire, 
New Jersey’s freshwater program, Massachusetts, 
Michigan, Ohio, Oregon, Pennsylvania, Tennessee, 
Virginia, and Wisconsin incorporate the federal stan-
dard: all practicable alternatives must be considered 
and an alternative is practicable if it is “available and 
capable of being done after taking into consideration 
cost, existing technology, and logistics in light of the 
overall project purposes.” 14

Some states use the term “practicable,” but do not 
mirror the federal definition. In New York’s freshwa-
ter program, an alternative is the only practicable 
alternative if no other is physically or economically 
feasible.15 Illinois requires consideration of alterna-
tives that are “practicable” 16 and “feasible.”17 Vermont 

Twenty-one states regulate wetlands under state 
law: Connecticut, Florida, Illinois, Indiana, Maine, 
Maryland, Massachusetts, Michigan, Minnesota, New 
Hampshire, New Jersey, New York, North Carolina, 
Ohio, Oregon, Pennsylvania, Rhode Island, Tennessee, 
Vermont, Virginia and Wisconsin.1 Although state 
requirements vary, of these 21 state wetland regula-
tory programs, only Florida’s program does not have 
explicit “avoidance and minimization” procedures 
in state law or regulations.2 See Appendix A for the 
sources of state avoidance and minimization require-
ments in state laws, regulations, and guidance docu-
ments. 

Of the 20 state wetland regulatory programs that 
do have avoidance and minimization provisions, 
Connecticut, Maryland, New Jersey, and New York 
have separate avoidance and minimization require-
ments for tidal and inland wetlands. Massachusetts 
has separate standards for riverfront areas, for which 
it does not require minimization. In total, 25 avoid-
ance and minimization requirements in 20 states’ wet-
land regulatory programs are analyzed in this report.

Avoidance of Impacts

Avoidance is the first step in the sequencing process 
by which the Corps determines whether the proposed 
project is the least environmentally damaging practi-
cable alternative (LEDPA).3 The LEDPA is identified 
by an evaluation of each alternative’s direct, second-
ary, and cumulative impacts on the aquatic ecosystem4 
and “other ecosystems.”5 Essentially, an analysis of 
alternatives is fundamental to the federal permitting 
process.

The EPA Guidelines state:

…no discharge of dredged or fill material shall 
be permitted if there is a practicable alternative 
to the proposed discharge which would have less 
adverse impact on the aquatic ecosystem so long 
as the alternative does not have other significant 
adverse environmental consequences.6

The universality of the requirement to evaluate oppor-
tunities for use of non-aquatic areas and other aquatic 
sites that would result in less adverse impact on the 
aquatic ecosystem was reiterated in a EPA and Army 
guidance memo in 1993.7

The State Programs
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requires avoidance, minimization, and compensation, 
but it expresses its alternatives requirement simply 
as whether there is a “practicable” alternative site 
“owned, controlled, or available.”18

Connecticut and Minnesota use a “feasible and pru-
dent” standard with differing definitions. New Jersey’s 
tidal program uses “feasible or prudent.” While 
Indiana and New York’s tidal program use “reason-
able,” Rhode Island’s standard is “reasonably avail-
able.” North Carolina’s standard is practical and a 
lack of practical alternatives is shown by demonstrat-
ing that the basic project purpose cannot be practi-
cally accomplished in an economically viable manner 
which would result in less adverse impact to wetlands.

In Indiana, New Jersey’s freshwater program, Ohio, 
Oregon, Pennsylvania, and Tennessee, the range of 
alternatives that must be considered depends on the 
quality of the wetland being impacted. In Minnesota, 
for the majority of applications, the quality of the wet-
land is not a formally considered factor in analyzing 
avoidance and minimization alternatives. The quality 
of the wetland comes into play in two circumstances: 
1) when the wetland is so degraded that a replace-
ment wetland is certain to be better quality (this is 
the “sequencing flexibility” that is discussed further 
below), and 2) if the wetland is a “rare natural com-
munity” or contains certain other special consider-
ations, then impacts cannot be authorized at all.19

Responsibility for the Alternatives Analysis

The states allocate the responsibility for conduct-
ing the alternatives analysis in different ways. 
Connecticut, the Massachusetts inland wetlands 
program, Minnesota, North Carolina, Pennsylvania, 
and Wisconsin all assign the responsibility for con-
ducting the alternatives analysis to the state wet-
land regulatory agency.20 Indiana, Maine, Maryland, 
Massachusetts’s river front program, Michigan, New 
Hampshire, New Jersey’s tidal wetlands program, 21 
New York, Ohio, Rhode Island, Tennessee, and Virginia 
place the responsibility with the applicant. Illinois, 
New Jersey’s freshwater program, and Oregon place 
the burden jointly on both the applicant and the state 
wetland regulatory agency. Vermont’s alternatives 
provisions are not explicit as to which entity bears the 
responsibility. 

Exceptions to the Alternatives Analysis Requirement

Some states allow exceptions to the requirement to 
conduct an alternatives analysis as part of the wetland 
permitting process. Maryland’s tidal wetland program 
states only that an alternatives analysis may be 
required. Maine, Massachusetts, Michigan, Minnesota, 
and Vermont also have exceptions to the alternative 
analysis requirement. These exceptions are elaborated 
in Appendix B.

What Kinds of Alternatives must be Considered

Some states also further specify the meaning of alter-
natives. Based on their regulations or policy docu-
ments, 13 states with regulatory programs specify that 
alternative sites must be considered, as opposed to 
alternatives within the site for which the permit is 
being sought. States specify this requirement either 
expressly or by stating that the project proponent 
must consider alternatives that are not presently 
owned by the applicant. The states with these pro-
visions include: Connecticut, Maine, Maryland’s 
nontidal program, Michigan, Minnesota, New Jersey, 
New York, Ohio, Oregon, Pennsylvania, Rhode Island, 
Vermont and Virginia. For the remaining seven states 
in this study, the program documents do not indicate 
whether the alternatives analysis must consider other 
sites.

Project Purpose

The first step towards completing a federal alter-
natives analysis is to define the project purpose. 
Defining the project purpose is critical, as it deter-
mines the set of site alternatives which must be 
considered. An overly-narrow purpose statement can 
be used to limit the range of alternatives that must 
be considered. Certain aspects of this determination 
have been controversial, such as who is ultimately 
responsible for defining the project purpose and how 
the water dependency test relates to project purpose. 

In the federal program, the applicant has the respon-
sibility to satisfy all the permitting requirements, 
including those dealing with site alternatives.22 The 
Corps then must make a finding of compliance or non-
compliance with all requirements of the Guidelines.23 
Defining the purpose of the project is central to these 
determinations since it forms the basis for the rest of 
the alternatives analysis.
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The states allocate the responsibility for defining proj-
ect purpose in different ways. Connecticut, Indiana, 
Maine, Maryland,24 Minnesota, New Hampshire, New 
Jersey, New York, North Carolina, Ohio,25 Oregon, 
Rhode Island, and Virginia all require the applicant 
to define the project purpose for the alternatives 
requirement. These states do not expressly define 
the agency’s role in determining the project purpose. 
Michigan and Wisconsin are the only states that 
expressly require the agency to define the purpose of 
the project for the alternatives analysis. Illinois gives 
the responsibility of defining the project purpose 
to either the applicant or the agency. In contrast, 
Massachusetts, New Jersey’s tidal wetland program, 
Pennsylvania, Tennessee, and Vermont do not define 
who is responsible for defining the project purpose. 
(See Appendix B.)

Water Dependency

Once the project purpose is established, the next 
step under the federal § 404 program is to determine 
whether the project is water dependent. In other 
words, it must be determined whether the project 
“requires access or proximity to or siting within [a 
wetland] to fulfill its basic purpose.”26 This distinction 
is crucial because of the Guidelines’ presumption that 
non-water-dependent projects have “practicable alter-
natives that do not involve [wetlands].”27 If a project 
is not water dependent, then a practicable alternative 
must be chosen. 

Connecticut, Illinois, Maine, Maryland, Michigan, 
Minnesota, New Jersey, New York, Ohio,28 
Pennsylvania, Rhode Island, Tennessee, Virginia, 
and Wisconsin require a water-dependency analy-
sis. Appendix D details state water-dependency 
requirements. Connecticut and New York only 
require this step for tidal wetlands. Further, Indiana, 
Massachusetts, New Hampshire, North Carolina, 
Oregon, and Vermont do not require a water-depen-
dency analysis under any circumstances. Of those 
states with a water-dependency requirement, Illinois, 
Ohio, and Wisconsin do not define the term. On the 
other hand, Connecticut’s tidal wetland program, 
Pennsylvania, Rhode Island, Tennessee, and Virginia 
define a project as water-dependent using a standard 
very similar to the federal standard.29

Consequences of Water Dependency

Of the states that require a water-dependency analy-
sis, only a few base permitting decisions on whether 
the project is water dependent. Maryland and New 
Jersey require a finding of water-dependency to issue 
a permit for tidal wetlands. Connecticut prioritizes 
water-dependent uses of tidal wetlands by requiring 
the commissioner to consider whether the proposed 
site of a non-water-dependent activity would be more 
appropriate for a water-dependent activity. Similar to 
federal standards, New Jersey’s freshwater program 
and Pennsylvania use the rebuttable presumption 
that there are alternatives to locating non-water-
dependent projects in wetlands. For water-dependent 
projects, Illinois, Ohio,30 and Wisconsin lower the 
alternatives analysis standard. Further, Michigan and 
Minnesota do not require an alternatives analysis for 
projects that are determined to be water dependent.

Practicability

On the federal level, after the Corps determines 
whether there are non-water-dependent alternatives, 
the agency makes a finding concerning the practica-
bility of these alternatives.31 An alternative is consid-
ered to be “practicable” if it is “available and capable 
of being done after taking into consideration cost, 
existing technology, and logistics in light of the overall 
project purposes.”32

Several states also require the consideration of alter-
natives based on whether they are “practicable.” 
These states include: Illinois, Maine, Maryland’s non-
tidal program, Massachusetts, New Hampshire, New 
Jersey’s freshwater program, New York’s freshwater 
program, Ohio,33 Oregon, Pennsylvania, Tennessee, 
Vermont, Virginia, and Wisconsin. 

Availability 

The first element in the federal definition of “prac-
ticability” is the concept of availability—an alterna-
tive is practicable if it is “available and capable of 
being done.”34 Maine, Maryland’s nontidal program, 
Massachusetts’ nontidal program, New Hampshire, 
New Jersey, Pennsylvania, Tennessee, and Virginia 
use this same language to define “practicable.” 
Wisconsin’s definition of practicable varies only slight-
ly from the federal version, using “capable of being 
implemented,” instead of “capable of being done.” 
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Ohio and Oregon use slightly more elaborated ver-
sions, incorporating the same elements. Specifically, 
Oregon requires consideration of “practicable alter-
natives” that are available to the applicant. While 
Michigan does not use the word “practicability,” it 
defines its standards—“feasible and prudent”—the 
same way that the federal program and several states 
define “practicable.” In other words, Michigan uses 
the same elements in its scope of alternatives as the 
federal standard, without using the term “practi-
cable.”

The EPA Guidelines establish that to be “available,” 
alternative sites need not be under the ownership 
of the applicant. The sites must merely be reason-
ably available for purchase, use, or management.35 
Some states do not use “availability” as a factor in 
determining “practicability.” These include Illinois 
and Vermont. Vermont does not define “practicable.” 
Other states have raised the “availability” standard 
by requiring applicants to demonstrate efforts to 
overcome obstacles to alternatives, such as by seek-
ing zoning variances. Maryland’s nontidal program, 
Minnesota, and Oregon consider efforts to overcome 
obstacles to alternatives sites as a factor in the permit 
decision. Pennsylvania, Rhode Island, and Virginia 
require the applicant to demonstrate such efforts, and 
Illinois requires such an effort from either the state 
wetland regulatory agency or the applicant.

Feasibility

Another key phrase in the definition of 
“practicability”30 is “capable of being done,” which 
EPA refers to as “feasibility.” Federal policy has 
established that an applicant’s unwillingness—or in 
some cases inability—to pursue an alternative does 
not render it infeasible. The Guidelines require the 
evaluation of feasibility “in light of overall project 
purposes.”36 In essence, alternatives that do not sat-
isfy the project purpose are not feasible. As noted 
above, 12 states use the federal standard or a close 
variation, including the federal standard for feasibil-
ity.

Apart from these states, Connecticut, Illinois, 
Michigan,37 Minnesota, New Jersey’s tidal program, 
and Ohio also use “feasibility” as a factor. Ohio uses 
economic feasibility in its statutory definition of practi-
cable. Illinois has its own set of factors for determining 

if a “practicable and feasible alternative” exists. Both 
Connecticut and Minnesota include engineering princi-
ples in their definitions, and New York uses “feasible” 
to define “practicable,” but does not define “feasible.” 

Minnesota and Ohio’s alternatives analysis require-
ments bears special emphasis because they contain 
factors that are not found in either other states or 
federal requirements. In addition to standard require-
ments, Minnesota’s determination of feasible and 
prudent alternatives requires consideration of: public 
health, safety, and welfare; social, economic, and 
environmental impacts; and whether it would create 
“truly unusual” problems.38 For category 2 and 3 wet-
lands, Ohio requires a demonstration that there is no 
practicable alternative, based on technical, social, and 
economic criteria.39

Cost

The cost aspect of practicability is a legitimate, but 
difficult, consideration that generally requires a 
case-by-case evaluation. The preamble to the federal 
Guidelines states “the mere fact that an alternative 
may cost more does not necessarily mean it is not 
practicable.”40 The preamble further states, “Our 
intent is to consider those alternatives which are 
reasonable in terms of the overall scope/cost of the 
proposed project...”41 A joint Regulatory Guidance 
Letter issued by EPA and the Department of the 
Army further describes the distinction between cost 
and economics, and how discretion is to be applied 
concerning costs.42 The determination of an unrea-
sonable expense should be considered in the context 
of the normal costs associated with a particular 
project type, rather than the financial circumstances 
of the applicant.43 Debates over the issue of cost 
often revolve around capital costs, operating costs, or 
resources that have already been committed to the 
project. Federal applicants may not limit the scope of 
the alternatives analysis by spending money on their 
proposed site and then asserting that alternatives 
are not feasible. Also, increases in the project propo-
nent’s costs do not necessarily render an alternative 
infeasible.

Like the federal requirement, Connecticut, Illinois, 
Maine, Maryland, Massachusetts, Michigan, 
Minnesota, New Hampshire, New Jersey, New York, 
North Carolina, Ohio, Oregon, Pennsylvania, Rhode 
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Island, Tennessee, Virginia, and Wisconsin all men-
tion cost, finances, or economics as considerations in 
determining which alternatives must be considered.

Existing Technology 

The federal Guidelines “practicability” requirement 
includes the consideration of existing technology.44 
These regulations state that discharge technology 
should be adapted to the needs of each site, and the 
applicant should consider: (a) Using appropriate 
equipment or machinery…; (b) Employing appropri-
ate maintenance and operation on equipment or 
machinery…; (c) Using machinery and techniques 
that are especially designed to reduce damage to 
wetlands…; (d) Designing access roads and channel 
spanning structures… that will pass both low and 
high water flows, accommodate fluctuating water 
levels, and maintain circulation and faunal movement; 
and (e) Employing appropriate machinery and meth-
ods of transport of the material for discharge.45

Maine, Maryland’s nontidal program, Massachusetts’ 
nontidal program, New Hampshire, New Jersey, 
Pennsylvania, Tennessee, and Virginia all use the 
federal definition of “practicability,” so “existing 
technology” is a consideration. Because Oregon’s and 
Ohio’s “practicability” definitions are very similar to 
the federal requirements, both states include consid-
eration of “existing technology.” Similarly, Michigan 
mirrors the federal version and its inclusion of “exist-
ing technology,” although it uses the terms “feasible 
and prudent” rather than “practicable.” Wisconsin 
requires taking available technology into account. 
Both Connecticut and Minnesota include engineering 
principles in their definitions of “feasible,” and Illinois 
requires consideration of possible design modifica-
tions. Only Indiana, New York, North Carolina, Rhode 
Island, and Vermont do not expressly require consid-
eration of technological factors.

Logistics 

The final factor in the federal program that must be 
considered in determining practicable alternatives in 
the federal program is “logistics.” 46 “Logistics” include 
considerations such as site geography, the fill material 
proximity, or other specifics related to the proposed 
location. The states that use the federal definition of 

practicability, as well as Oregon and Michigan that use 
close approximations, include “logistics” as a factor. 

Choosing the Least Environmentally Damaging 
Alternative 

In the federal process, once the practicable alterna-
tives are identified based on the factors and stan-
dards described above, the Corps may only issue 
a permit for the proposed activity if it is the least 
environmentally damaging practicable alternative 
(the LEDPA).47 There are occasions, however, when 
the Corps may find that the LEDPA will still cause 
too much harm to special aquatic resources to be 
allowed.48 The Corps may deny a permit if it finds 
that the damage caused by the least damaging alter-
native would still be too significant, despite all prac-
ticable avoidance and minimization. Finally, during 
the alternatives analysis and identification of the 
LEDPA, the availability of compensation opportuni-
ties may not be taken into account.49

Some states also have absolute criteria for alternative 
selection. Connecticut’s tidal wetland program, Maine, 
Massachusetts’ riverfront program, Minnesota, and 
New Hampshire will only grant a permit for the least 
environmentally damaging alternative. New York will 
only grant a project permit in freshwater wetlands if 
the proposal is the only practicable alternative that 
will accomplish the applicant’s objectives and if there 
is no practicable alternative on a site that is not a 
freshwater wetland or adjacent area. New York will 
only grant a project permit in tidal wetlands if the 
applicant proves the proposal is reasonable and nec-
essary. New Jersey’s tidal wetland program will only 
grant a permit if the proposed project has no prudent 
or feasible alternative on a non-wetland site.

On the other hand, Minnesota places restrictions 
when permits cannot be issued. For example, 
Minnesota will not approve proposals that will impact 
rare natural communities, special fish and wildlife 
resources, or threatened and endangered species.50 
Also, filling to create upland for private development 
is prohibited in wetlands regulated by the Minnesota 
Dept. of Natural Resources under the Public Waters 
Permit Program.51
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Avoidance and Minimization in State Wetland Regulatory Programs

State Avoid & min req’d Sequence Water dependency required

Federal 

Connecticut —  (Tidal wetlands)

Florida — — —
Illinois

Indiana — —
Maine

Maryland

Massachusetts 1 —
Michigan

Minnesota

New Hampshire —
New Jersey —
New York Inland —
New York Tidal 2

North Carolina — —
Ohio

Oregon —
Pennsylvania

Rhode Island

Tennessee —
Vermont —
Virginia

Wisconsin

Notes

1. Massachusetts does not require sequencing in the riverfront area.

2. While not specified in regulation, sequencing is required in practice. Personal communication with Roy Jacobson, NYS Department of 
Environmental Conservation Landscape Conservation Section Bureau of Habitat (Oct. 29, 2007).

3. Ohio requires a water-dependency analysis by practice. Personal communication with Laura Fay, 401 Reviewer, Ohio Environmental 
Protection Agency (Dec. 11, 2007).
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Minimization

After applying the avoidance requirement outlined in 
the § 404(b)(1) Guidelines, the federal agencies must 
minimize impacts to aquatic resources.

…no discharge of dredged or fill material shall 
be permitted unless appropriate and practicable 
steps have been taken which will minimize 
potential adverse impacts of the discharge on the 
aquatic ecosystem.52

As a part of the permitting requirements, some 
minimization efforts can play a role in determining 
the LEDPA. On the other hand, it is also clear that 
minimization-type activities can also be used to 
reduce remaining significant impacts. Thus, minimi-
zation has a dual identity, applicable both pre- and 
post-LEDPA. For example, some minimization mea-
sures such as utilizing alternative project designs 
and construction methods can be used to inform the 
alternatives analysis. 

The federal Guidelines list examples of how the 
unavoidable impacts may be minimized.53 Actions to 
minimize the impacts of discharges include: changing 
the location of the discharge; changing the material 
to be discharged; controlling the material after dis-
charge; changing the method of dispersion; changing 
the technology used; and changing the affects on 
plants, animals, and human uses.54

All 20 states require minimization of impacts to wet-
lands, and distinguish minimization from compensa-
tory mitigation. This includes those states that do not 
require avoidance and minimization to be pursued in 
sequence. (See next section). All of the states require 
minimization to be applied before compensatory mitiga-
tion, except for Tennessee, which does not clarify the 
required order of the analytical steps. Massachusetts’s 
riverfront program does not require minimization. 
Connecticut and New Jersey’s freshwater program have 
combined avoidance and minimization measures.

The majority of the states that require minimization 
do not define the term. The states that do define 
minimization are Indiana, Maryland’s nontidal pro-
gram, Minnesota, New Jersey’s tidal program, North 
Carolina, Ohio, Oregon, Rhode Island, and Virginia. 
Only Minnesota, Ohio, Oregon, and Virginia prescribe 
procedures for minimization. Details on minimization 
requirements are in Appendix E.

Sequencing

Fifteen states require avoidance as the first step in 
the mitigation sequence: Illinois, Maine, Maryland, 
Massachusetts, Michigan, Minnesota, New Hampshire, 
New York, North Carolina, Ohio, Oregon, Pennsylvania, 
Rhode Island, Vermont, Virginia, and Wisconsin. 
Connecticut, Indiana, New Jersey, New York, North 
Carolina, and Tennessee do not require a sequential 
relationship between avoidance and minimization 
activities. 
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Conclusions

Twenty states have adopted avoidance and minimiza-
tion requirements as part of the wetlands mitigation 
processes of their wetland permitting programs. While 
overall, the states’ requirements largely mirror federal 
standards, some have added further details and oth-
ers have chosen not to apply the same criteria. For 
example, states that do not require mitigation to be 
performed in a sequence risk missing opportunities to 
avoid impacts by allowing applicants to minimize or 
even compensate instead.

The sources of avoidance and minimization require-
ments vary from state to state, with some based in 
law and others based in regulations. Only a minor-
ity provide guidance documents on the avoidance 
and minimization processes. This review of the legal 
requirements for avoidance and minimization of 
impacts is a starting point for evaluating this aspect of 
state wetland permitting programs. The effectiveness 
of these requirements, however, depends not only on 
the stringency and clarity of the written requirements, 
but equally upon they way in which they are applied.

Conclusions
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Notes

14. Id. While Michigan expresses its standard in terms of “feasible 
and prudent,” it defines the standard in the same way as the federal 
definition for “practicable.” MICH. ADMIN. CODE R. 281.922a(6).

15. N.Y. COMP. CODES R. & REGS. TIT. 6, § 663.5(f)(2).

16. ILL. ADMIN. CODE TIT. 17 §§ 1090.60(b). 

17. 20 ILL. COMP. STAT. 830/3-4.

18. Vt. Wetland Rules § 8.5(b)(1).

19. MINN. RULES  8420.0548.

20. Generally, in these states, the regulatory agency is responsible 
for making the ultimate determination regarding alternatives, but 
for the most part, the determination is based on information and 
analysis provided by the applicant. See, e.g., MINN. RULES 8420.0520, 
Subp. 1 stating, “The local government unit may not consider or 
approve a wetland replacement plan unless the local government 
finds that the applicant has demonstrated that the activity has com-
plied with [the sequencing steps].” See also, MINN. RULES 8420.0520 
Subp 2 stating, “An applicant may either submit the information 
required for sequencing analysis as part of a replacement plan 
application or apply for a preliminary sequencing determination 
from the local government unit before preparing a replacement 
plan.  The local government unit may  request additional informa-
tion needed to make a determination.” In practice, the alternatives 
analysis is often an iterative process between the applicant and the 
regulatory authority.

21. Although New Jersey’s regulations require the agency to find 
that there are no alternatives, the responsibility for conducting 
the analysis lies with the applicant.  Personal Communication with 
Susan Lockwood, Supervising Environmental Specialist NJDEP 
Division of Land Use Regulation (Oct. 5, 2007).

22. Guidelines for Specification of Disposal Sites¸ supra note 5 
(“Consistent with the burden of proof under these Guidelines, 
where an applicant proposes to discharge in a special aquatic site it 
is his responsibility to persuade the permitting authority that both 
of these presumptions have clearly been rebutted in order to pass 
the alternatives portion of these Guidelines.”); RGL 93-02, Guidance 
on Flexibility, supra note 7.

1. New Jersey and Michigan have assumed administration of the 
Clean Water Act § 404 program; as such, their avoidance and mini-
mization provisions are required to meet the federal standards.  33 
U.S.C § 1344(h); CWA § 404(h).

2. Florida's DEP and Water Management Districts do consider 
“eliminating and reducing” otherwise unpermittable adverse 
impacts. See, e.g., Environmental Resource Permit Applicant's 
Handbook, Suwanee River Management District, § 12.2.1 et seq., at 
://f1-suwanneeriver.civicplus.com/DocumentView.asp?DID=46. As 
the Florida DEP describes the requirement, “This is a different test 
from the ‘Alternatives Analysis’ used by Federal Agencies; it does 
not provide for considering an alternative site.” Florida Department 
of Environmental Protection Summary of the Wetland and Other 
Surface Water Regulatory and Proprietary Programs at http://www.
dep.State.fl.us/water/wetlands/docs/erp/overview.pdf (Oct. 1., 2007).

3. Certain minimization measures such as utilizing alternative 
project designs and construction methods can also be used to help 
identify the LEDPA.

4. 40 C.F.R. § 230.10(a).

5. Guidelines for Specification of Disposal Sites for Dredged or Fill 
Material, 45 Fed. Reg. 85336, 85339 (Dec. 24, 1980).

6. 40 CFR § 230.10(a).

7. RGL 93-02, Memorandum to the Field: Guidance on Flexibility 
of the 404(b)(1) Guidelines and Mitigation Banking (Aug. 23, 
1993) – Dec. 31, 1998, Department of the Army and Environmental 
Protection Agency).

8. Plantation Landing Guidance, U.S. Army Corps Brigadier General 
Patrick Kelly (April 21, 1989).

9. 40 C.F.R. § 230.10(a)(3).

10. Id.

11. Guidance on Flexibility, supra note 7.

12. 40 C.F.R § 230.10(a)(3).

13. 40 C.F.R. § 230.10(a).

12. Id. § 230.10(a)(2).

Notes
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NOTES

23. 40 C.F.R. § 230.12(a)(3)(iv); RGL 93-02, Guidance on Flexibility 
supra note 7, at 4.

24. While Maryland’s laws and regulations are silent on this point, 
the application makes the applicant responsible for providing the 
project purpose. Personal communication with Amanda Sigillito, 
Chief, Nontidal Wetlands and Waterways Division, Maryland 
Department of the Environment (Sept. 13, 2007).

25. The director of environmental protection prescribed the form of 
the application for a general state isolated wetlands permit and for 
an individual state isolated wetland permit. ORC 611.026 (A) (1). 
By practice, applicants are required to provide a project descrip-
tion, to describe the need and project purpose, and a social and 
economic justification for each alternative. Personal communica-
tion with Laura Fay, 401 Reviewer, Ohio Environmental Protection 
Agency (Dec. 11, 2007).

26. 40 C.F.R. § 230.10(a)(3).

27. Id.

28. Ohio requires a water-dependency test by practice. Fay, supra 
note 25.

29. Whether it “requires access or proximity to or siting within [a 
wetland] to fulfill its basic purpose.” Id.

30. Ohio requires a water-dependency analysis by practice. In Ohio, 
if a project is considered to be water dependant then only two alter-
natives for the project are required (the applicants preferred design 
and a minimal degradation design). The presumption is that there 
can not be a non-degradation design if the project is wtaer depen-
dent. Fay, supra, note 25.

31. 40 C.F.R. § 230.10(a); RGL 93-02, Guidance on Flexibility supra 
note 7.

32. Id. § 230.10(a)(2).

33. Ohio defines practicable differently in code and in regulations.

34. 40 CFR § 230.10(a)(2).

35. “Available and capable of being done after taking into consider-
ation cost, existing technology, and logistics in light of the overall 
project purposes.” Id.

36. Id.

37. As explained above, Michigan defines “feasible and prudent” 
with the federal definition of “practicability.”

38. Minn. Rules 8420.0520 Sub. 3 (C)(2).

39. OHIO ADMIN. CODE §§ 3745-1-54(D)(1)(b)(i), 3745-1-54(D)(1)(c)
(i).

40. 45 Fed. Reg. 85339, supra note 5, Preamble. 

41. Id.

42. RGL 93-02 Guidance on Flexibility, supra note 7.

43. Id. at 3(b).

44. 40 C.F.R. § 320.74.

45. Id.

46. Id. § 230.10(a)(2).

47. RGL 93-02, Guidance on Flexibility, supra note 7 at 3(a)(iii – v).

48. 40 C.F.R. § 230.10(c).

49. Memorandum of Agreement Between the Environmental 
Protection Agency and the Department of the Army Concerning 
the Determination of Mitigation Under the Clean Water Act 
Section 404(b)(1) Guidelines, .§  II. C. 2 (Feb. 6, 1990); RGL 93-02 
Guidance on Flexibility, supra note 7 at 3.

50. MINN. RULES 8420.0548.

51. MINN. RULES 6115.0190.

52. 40 C.F.R. § 230.10(d).

53. Id. § 230.70-77.

54. Id. 
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Appendix A
Sources of State Avoidance and Minimization Provisions

Maine

• Natural Resources Protection Act, ME. REV. STAT. 
TIT. 38 § 480 et seq. 

• Wetlands and Waterbodies Regulations, 06-096-310 
CODE ME. R.§ 1 et seq.

Maryland 

• Maryland Nontidal Wetlands Protection Act, MD. 
CODE [ENVT.] § 5-902 et seq.

• Maryland Nontidal Wetlands Protection 
Regulations, MD. CODE REGS. 26.23.04.02(B)(1)

• Maryland Nontidal Wetlands and Waterways 
Permits, www.mde.state.md.us/Permits/
WaterManagementPermits/water2.asp#3.17

• Maryland Tidal Wetland Regulations, MD. CODE 
REGS. 26.24.05.01 et seq.

Massachusetts

• Massachusetts Wetland Protection Act, MASS. GEN. 
LAWS ch. 131, § 40 (as amended by the Riverfront 
Protection Act)

• Wetlands Protection Act Regulations, 310 MASS. 
CODE REGS. 10.00 et seq.

• Inland Wetlands Replication Guidelines, www.mass.
gov/dep/water/laws/replicat.pdf

Michigan

• Part 303, Wetlands Protection, of the Michigan 
Natural Resources and Environmental Protection Act, 
MICH COMP. LAWS. § 324.303 et seq.

• Wetland Protection Rules, MICH. ADMIN. CODE R. 
281.921 et seq.

• Michigan Department of Environmental Quality, 
Wetland Mitigation, at www.michigan.gov/
deq/0,1607,7-135-3313_3687-86447--,00.html.

Minnesota

• Minnesota Wetland Conservation Act, MINN. STAT. § 
103G.001 et seq. 

• Minnesota Wetland Conservation Act Regulations, 
MINN. R. 8420.0100 et seq. 

• Wetland Regulation in Minnesota, www.bwsr.state.
mn.us/wetlands/publications/wetlandregulation2.
html

New Hampshire

• New Hampshire Dredge and Fill Program 
Regulations, N.H. CODE ADMIN. RULE [ENVT-WT] 101 
et seq.

Federal

• United States Clean Water Act, 33 U.S.C. § 1344; 
CWA § 404

• Processing of Department of the Army Permits, 33 
C.F.R. § 325 et seq.

• Section 404(b)(1) Guidelines, 40 C.F.R. 230 et seq.
• Department of the Army and Environmental 

Protection Agency, Memorandum to the Field: 
Guidance on Flexibility of the 404(b)(1) 
Guidelines and Mitigation Banking (RGL 93-02) 
(Dec. 24, 1980)

• Memorandum of Agreement Between the 
Environmental Protection Agency and the 
Department of the Army Concerning the 
Determination of Mitigation Under the Clean 
Water Act Section 404(b)(1) (Feb. 6, 1990)

• Memorandum of Agreement Between the 
Department of the Army and the Environmental 
Protection Agency Concerning Section 404(q) of 
the Clean Water Act (Aug. 11, 1992)

• Department of the Army, Army Corps of 
Engineers Standard Operating Procedures for the 
Regulatory Program (Oct.15, 1999)

Connecticut

• Inland Wetlands and Watercourses Act, CONN. GEN. 
STAT. § 22a-38(13)

• Inland Wetlands and Watercourses Regulations, 
CONN. AGENCIES REGS. § 22a-39-6.1 et seq.

• Tidal Wetlands Act, CONN. GEN. STAT. §§ 22a-28 et. seq.
• Tidal Wetlands Regulations, CONN. AGENCIES REGS. 

§§ 22a-30-10 et seq.

Illinois

• Illinois Interagency Wetlands Policy Act, 20 ILL. 
COMP. STAT. 830/2-2 et seq.

• Implementation Procedures for the Interagency 
Wetlands Regulations, ILL. ADMIN. CODE TIT. 17 § 
1090.10 et seq.

Indiana

• State Regulated Wetlands, IND. CODE § 13-18-22-
5(a)(1)(B)

• Indiana Wetland Activity Permits, IND. ADMIN. CODE 
TIT. 327 R. 17-4-3(3)(8)(C)

• Indiana Department of Environmental 
Management Nonrule Policy Document, Reasons 
for Denial (April 13, 2007), http://www.state.in.us/
idem/rules/policies/#water

Appendix A
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New Jersey

• New Jersey Freshwater Protection Act, N.J. STAT. § 
13:9B-1 et seq.

• New Jersey Freshwater Protection Act Rules, N.J. 
ADMIN. CODE § 7:7A-1.1 et seq.

• New Jersey Coastal Zone Management Rules, N.J. 
ADMIN. CODE § 7:7E et seq.

New York

• New York Freshwater Protection Act, N.Y. ENVTL. 
CONSERV. § 24-0101 et seq.

• New York Freshwater Wetlands Protection 
Regulations, N.Y. COMP. CODES R. & REGS. TIT. 6, § 
663.1 et seq.

• New York State Department of Environmental 
Conservation, Freshwater Wetlands Permit 
Program: Standards for Issuance, www.dec.ny.gov/
permits/6273.html

• New York Tidal Wetlands Act, N.Y. ENVTL. CONSERV. § 
25-0101 et seq.

• New York Tidal Wetlands Land Use Regulations, 
N.Y. COMP. CODES R. & REGS. TIT. 6, § 661.1 et seq.

• New York State Department of Environmental 
Conservation, Tidal Wetlands Program: 
Application Procedures, available at www.dec.
ny.gov/permits/6357.html

North Carolina

• North Carolina Surface Water and Wetland 
Standards, 15A N.C. ADMIN. CODE 02H.1301 - .1305

Ohio

• Ohio Water Pollution Control Act, OHIO REV. CODE 
§§ 6111.02 – 6111.029

• Ohio Water Quality Standards, OHIO ADMIN. CODE §§ 
3745-1-50 – 3745-1-54

Oregon

• Oregon Wetlands Act, OR. REV. STAT. § 196.600 et seq. 
• Administrative Rules Governing the Issuance and 

Enforcement of Removal-Fill Authorizations within 
Waters of Oregon Including Wetlands, OR. ADMIN. R. 
§§ 141-085-0010 et seq.

• About Compensatory Mitigation for Wetland 
Impacts, www.oregon.gov/DSL/WETLAND/docs/
fact6.pdf

Pennsylvania

• Dam Safety and Encroachment Regulations, 25 PA. 
CODE § 105.11 et seq.

• Commonwealth of Pennsylvania, Department of 
Environmental Protection Wetlands Net Gain 
Strategy, www.dep.state.pa.us/dep/deputate/water-
mgt/wc/subjects/wwec/general/wetlands/NetGain.
htm

Rhode Island

• Rules and Regulations Governing the 
Administration and Enforcement of the Fresh 
Water Wetlands Act, R.I. FRESHWATER WETLANDS ACT 
RULES AND REGS.

Tennessee

• Tennessee Aquatic Resource Alteration 
Regulations, TENN. COMP. R. & REGS. § 12-4-7-.01 et 
seq.

Vermont

• Vermont Wetland Rules, VT. WETLAND RULES

Virginia

• State Water Control Law, VA. CODE § 62.1-44.1 et seq.
• Water Protection Permit Regulations, 9 Va. Admin. 

Code § 25-210 et. seq.
• DEQ Guidance Memorandum No. 04-2007: 

Guidance on Avoidance and Minimization Impacts 
to State Waters, http://www.deq.virginia.gov/wet-
lands/pdf/gmem042007.pdf

Wisconsin

• Wisconsin Water Quality Certification for 
Nonfederal Wetlands, WIS. STAT. § 281.36

• Wisconsin Water Quality Standards for Wetlands, 
WIS. ADMIN. CODE [N.R.] § 103

• Wisconsin DNR, Wetland Compensatory 
Mitigation: Introduction, at http://www.dnr.state.
wi.us/org/water/fhp/wetlands/mitigation/appli-
cantguidance.shtml (last visited May 30, 2007). 
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Appendix B
Avoidance in State Wetland Regulatory Programs

State

Is avoidance 
the first step 
in a sequence?

Responsibility 
for alternatives 
analysis Terms used to define the standard for alternatives1

Responsibility for determining 
the project purpose

Federal Y Agency Practicable Agency

Connecticut (tidal) N Agency Feasible, further minimize adverse impacts, meet applicant’s objective Applicant

Connecticut (inland) N Agency Feasible, prudent, meets applicant’s purpose, would cause less or no environmental 
impact

Applicant

Illinois Y Agency or applicant Practicable; feasible Agency or applicant

Indiana N Applicant Practical (for class III); reasonable (for Class II) Applicant

Maine N Applicant Less environmentally damaging, practicable Applicant

Maryland (tidal) Y Applicant (if req’d) Undefined Applicant

Maryland (non-tidal) Y Applicant Practicable Applicant

Massachusetts (riverfront) N Applicant Practicable and substantially equivalent economic Undefined

Massachusetts (inland) Y Agency Reasonable, available Undefined

Michigan Y Applicant Feasible and prudent Agency

Minnesota Y Agency Feasible and prudent Applicant

New Hampshire Y Applicant Practicable Applicant

New Jersey (freshwater) N Both Practicable Applicant

New Jersey (tidal and 
estuarine)

N Applicant Prudent or feasible Undefined

New York (freshwater) Y Applicant Practicable alternative to accomplish applicant’s objectives Applicant

New York (tidal) N Applicant Reasonable Applicant

North Carolina Y Agency Practical Applicant

Ohio Y Applicant Practicable Applicant

Oregon Y Both Practicable Applicant

Pennsylvania Y Agency Practicable Undefined

Rhode Island Y Applicant Alternatives which would not alter the natural character of freshwater wetlands Applicant

Tennessee N Applicant Practicable, which through avoidance and minimization would result in no net loss Undefined

Vermont Y Undefined Practicable site outside wetland; other site owned, controlled or available to satisfy 
the basic project purpose

Undefined

Virginia Y Applicant Practicable, including design alternatives Applicant

Wisconsin Y Agency Practicable Agency

Notes
1. State definitions of the terms are summarized in Table D.
2. Maine allows exceptions to the alternatives analysis requirement 
for health and safety; crossings by road, rail or utility lines; water 
dependent activities; expansion of facilities that cannot be moved 
that were constructed prior to 1996; mineral excavation and appur-
tenant facilities; or walkways. As the program is administered, how-
ever, Maine requires applicants to consider alternatives. Personal 

communication with Jeff Madore, Maine DEP Land Resources 
Regulation, Division Director (Sept. 26, 2007).
3. Massachusetts allows exceptions to the alternatives analysis for 
projects in the waterfront area when the applicant can show that 
the riverfront area does not play a role in the protection of water 
supply, groundwater, flood control, shellfish, wildlife habitat, fish-
eries or preventing storm damage or pollution; mosquito control, 
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Must applicant demonstrate 
effort to overcome obstacles 
to alternatives?

Exceptions to requirement 
for alternatives analysis? Does required range of alternatives alter depending on the wetland?

N N N

N N N

N N N

Y (or agency) N N

N N Yes: Depends on category of wetland

N Y2 N

N May be required N

It is a factor N N

N Y3 Yes: The scope of alternatives under consideration shall be commensurate with the type and size of the 
project

N Y4 N

N Y5 N

It is a factor Y6 Yes: If wetland is severely degraded and replacement would improve public value

N N N

Y N Yes: Higher for wetlands of exceptional resource value – must show compelling public need or extraordinary 
hardship to applicant

N N N

N N N

N N N

N N N

N N Yes: proposals for larger projects or affecting higher quality wetlands must consider off-site alternatives, not 
just on-site

Must explain choice N Yes: Waters with limited aquatic life and habitats and limited navigation, fishing and public recreation uses; 
small in size; temporary impacts

Y N Yes: Projects in exceptional value wetlands must be water dependent

Y N N

N N Analysis designed to achieve no net loss in the circumstances

N Y7 N

Y N N

N N Y

maintenance and improvement of agricultural, aquaculture land, 
cranberry bogs, or any project authorized by special act before 1973; 
government public works projects in existence in 1996, work related 
to wastewater treatment plants, and minor activities.
4. Massachusetts gives discretion in whether or not an alternative 
analysis should be conducted for projects up to 5,000 feet that 
impact inland wetlands. 

5. Michigan allows an exception to the alternatives analysis require-
ment if activity is primarily dependent on being located in a wet-
land.
6. Minnesota allows an exception to the alternatives analysis 
requirement if project is water dependent.
7. Vermont allows an exception to the alternatives analysis require-
ment if impact is only minimal.
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The Federal Program defines practicable as available 
and capable of being done after taking into consider-
ation cost, existing technology, and logistics in light of 
overall project purposes.

Connecticut, for inland wetlands, defines feasible as 
able to be constructed or implemented consistent 
with sound engineering principles; prudent is econom-
ically or otherwise reasonable in light of the social 
benefits to be derived from the proposed activity.

Illinois requires consideration of the following fac-
tors in determining if a practicable and feasible 
alternative exists: 1) whether a modification in the 
size, scope, configuration or density and all alterna-
tives that would have less averse impact have been 
considered; 2) whether the basic purpose would still 
be accomplished if the project were modified and 
whether the purpose is defined too narrowly; and 3) 
whether the agency or applicant has made reasonable 
attempts to overcome obstacles.

Indiana considers a proposal to be without a rea-
sonable alternative if: (1) a local executive issues a 
resolution stating that the wetland activity is without 
reasonable alternative to achieve a legitimate use 
proposed by the applicant on the property; (2) a 
local government entity that has authority over the 
proposed use of the property issues a permit or other 
approval stating that the wetland activity is without 
reasonable alternative to achieve a legitimate use pro-
posed by the applicant on the property on which the 
wetland is located; or (3) the department determines 
the wetland activity is without reasonable alternative 
to achieve the legitimate use proposed by the appli-
cant on the property on which the wetland is located.

Maine requires consideration of the following fac-
tors in determining whether a practicable alternative 
exists: 1) other sites that would avoid wetland impact; 
2) reducing the size, scope, configuration or density of 
the project as proposed, thereby avoiding or reducing 
the wetland impact; 3) developing alternative project 
designs; and 4) the need for the proposed alteration. 
Practicable is defined as that which is available and 
feasible considering cost, existing technology and 
logistics based on the overall purpose of the project.

Maryland, for nontidal wetlands, requires consider-
ation of the following factors in evaluating whether 
there is a practicable alternative: 1) whether the basic 
project purpose can be accomplished using other sites 
in the same general area that would avoid or result in 
less adverse impact on nontidal wetlands; 2) whether 
a reduction in scope, configuration, or density and all 
alternative designs that would result in less adverse 
impact on the nontidal wetland and would accomplish 
the same basic purpose of the project; 3) whether the 
applicant has made a reasonable attempt to remove or 
accommodate constraints such as inadequate zoning; 
and 4) the economic value of the proposed regulated 
activity in meeting a demonstrated public need in the 
area and the ecological and economic value associated 
with the wetland.

Practicable is that which is available and capable of 
being done after taking into consideration cost, exist-
ing technology, and logistics in light of overall project 
purposes.

Massachusetts defines practicable and substantially 
equivalent economically as available and capable of 
being done after taking into consideration costs, exist-
ing technology, proposed use, and logistics, in light of 
overall project purposes.

Michigan defines an alternative as feasible and pru-
dent if it is available and capable of being done after 
taking into consideration cost, existing technology, 
and logistics; areas not presently owned by the permit 
applicant that could reasonably be obtained, expand-
ed, or managed in order to fulfill the basic purpose of 
the proposed activity.

Minnesota defines feasible and prudent as that 
which: 1) is capable of being done from an engineer-
ing point of view; 2) is in accordance with accepted 
engineering standards and practices; 3) is consistent 
with reasonable requirements of the public health, 
safety, and welfare; 4) is an environmentally prefer-
able alternative based on a review of social, economic, 
and environmental impacts; and 5) would create no 
“truly unusual” problems.

New Hampshire defines practicable as available and 
capable of being done after taking into consideration 
cost, existing technology, and logistics in light of over-
all project purposes.

Appendix C
Definitions of State Alternative Standards Terms
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APPENDIX C

New Jersey defines practicable as available and capa-
ble of being carried out after taking into consideration 
cost, existing technology, and logistics in light of 
overall project purposes, and may include an area not 
owned by the applicant which could reasonable have 
been or be obtained, utilized, expanded, or managed 
in order to fulfill the basic purpose of the proposed 
activity.

New York defines a proposed activity as the only prac-
ticable alternative if no other is physically or economi-
cally feasible. 

North Carolina requires a lack of practical alterna-
tives to be shown by demonstrating that, considering 
the potential for a reduction in size, configuration 
or density of the proposed project and all alterna-
tive designs that the basic project purpose cannot be 
practically accomplished in an economically viable 
manner which would result in less adverse impact to 
wetlands.

Ohio’s code defines practicable as available and capa-
ble of being executed with existing technology and 
without significant adverse impacts on the economic 
feasibility of the project in light of overall project 
purposes and in consideration of the relative environ-
mental benefit. The regulations define practicable as 
available and capable of being done after taking into 
consideration cost, existing technology and logistics in 
light overall and basic project purposes.

Oregon defines practicable alternative as one that is 
capable of being done or accomplished after taking 
into consideration the cost, existing technology and 
logistics with respect to the overall project purpose 
and is on a site that is available to the applicant 
(could reasonably be obtained, utilized, expanded, or 
managed).

Pennsylvania defines practicable as that which is 
available and capable of being carried out after taking 
into consideration construction cost, existing technol-
ogy and logistics; an area not presently owned by the 
applicant that could reasonably be obtained, utilized, 
expanded or managed to fulfill the basic purpose of 
the project is practicable.

Rhode Island defines reasonably available as proper-
ties which, either in whole or in part, can be acquired 
without excessive cost, taking individual circum-
stances into account, or, in the case of property owned 
or controlled by the same family, entity, group of affili-
ated entities, or local, state or federal government, 
may be obtained without excessive hardship.

Tennessee defines practicable alternative as one that 
is available and capable of being done after taking 
into consideration cost, existing technology, and logis-
tics in light of overall project purpose.

Virginia defines practicable as available and capable 
of being done after taking into consideration cost, 
existing technology, and logistics in light of the overall 
project purpose.

Wisconsin defines practicable as available and capa-
ble of being implemented after taking into account 
cost, available technology and logistics in light of over-
all project purposes.
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Appendix D
Water Dependence in State Avoidance and Minimization 
Requirements

State

Are there 
provisions 
on water 
dependency? Definition

Regulatory 
consequences? 
(permit denial?)

Requirement that applicant 
prove w-d or overcome 
presumption that there are 
non-w-d alternatives?

Requirement to 
select least dam-
aging alternative?

Federal Y Requires access or proximity to or siting with a 
wetland to fulfill its basic purpose

Presumption that non-
water-dependent projects 
have practicable alternatives

Y Y

Connecticut (tidal) Y Those uses and facilities which require direct 
access to, or location in, marine or tidal waters 
and which therefore cannot be located inland1 

Finding of non-water-
dependency could lead to 
permit denial

N Y

Connecticut (inland) N n/a N N N

Illinois Y n/a If water dependent can issue 
permit, with restrictions, in 
spite of impact to wetland

Applicant or agency N

Indiana N n/a N N N

Maine Y A use which cannot occur without access to 
surface water

N2 Y Y

Maryland (tidal) Y A temporary or permanent structure or activity, 
which by means of its intrinsic nature or opera-
tion, requires location in or over state or private 
wetlands

It is a factor N N

Maryland (non-tidal) Y An activity for which the use of surface water 
would be essential to fulfill a basic purpose of 
the proposed project

N N N

Massachusetts 
(riverfront)

N n/a N N Y

Massachusetts (inland 
wetlands generally)

N n/a N N N

Michigan Y Requires a location within the wetland and wet-
land conditions to fulfill its basic purposes

If water dependent, no need 
for alternatives analysis

Y N

Minnesota Y wetland features, functions, or values are essen-
tial to fulfill the basic project purpose

If water dependent, no need 
for alternatives analysis

N Y

New Hampshire N n/a n/a N Y

New Jersey 
(freshwater)

Y cannot physically function without direct access 
to the body along which it is proposed; regard-
less of economic advantages

Could result in permit denial Y N
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State

Are there 
provisions 
on water 
dependency? Definition

Regulatory 
consequences? 
(permit denial?)

Requirement that applicant 
prove w-d or overcome 
presumption that there are 
non-w-d alternatives?

Requirement to 
select least dam-
aging alternative?

New Jersey (tidal and 
estuarine)

Y cannot physically function without direct access 
to the body of water along which it is proposed; 
regardless of economic advantages

Required finding Y

New York (freshwater) N n/a n/a N

New York (tidal) Y --- Is a factor in permit decision N N

North Carolina N n/a n/a N N

Ohio Y3 n/a Must analyze only 
applicants' preferred 
alternative and a minimal 
degradation alternative

N N

Oregon N n/a n/a N Y

Pennsylvania Y project requires access or proximity to or siting 
within the wetland to fulfill the basic purposes 
of the project

For exceptional value 
wetlands

For all but exceptional wetlands Y

Rhode Island Y Requires access to freshwater wetlands as a cen-
tral part of its primary purpose

N Y N

Tennessee Y Activity that requires location in or adjacent to 
surface waters or wetlands in order to fulfill its 
basic purpose (also, “wetlands dependent”)

N N

Vermont N n/a N N N

Virginia Y Require access or proximity to or siting within 
the wetland to fulfill the projects’ basic purpose

Higher standard for alterna-
tives analysis

Y

Wisconsin Y (wetland) --- Department can limit the 
scope of alternatives 

N N

1 Connecticut Coastal Management Act.
2 Although regulations allow the agency to remove the requirement to conduct an alternatives analysis for water-dependent projects, Maine always requires applicants to 
consider alternatives.  Personal communication with Jeff Madore, Maine DEP Land Resources Regulation, Division Director (Aug. 15, 2007).
3 By practice, Ohio requires a water-dependency analysis. Personal communication with Larua Fay, 401 Reviewer, Ohio Environmental Protection Agency (Dec. 11, 2007).
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Appendix E
Minimization in State Wetland Regulatory Programs

State

Minimization 
of impacts 
required? Definitions for minimization

Exceptions to the 
minimization 
requirement

Minimization as a 
step distinct from 
compensation

Minimization 
required 
before com-
pensation?

Procedures provided for 
determining minimization

Federal Y N N Y Y Includes: changing the location of 
the discharge, changing the mate-
rial to be discharged, controlling the 
material after discharge, changing the 
method of dispersion, changing the 
technology used, changing the affects 
on plants, animals, and human uses.

Connecticut Y — N Y Compensatory 
mitigation not 
mentioned

N

Illinois Y — N Y Y N

Indiana Y Practicable and appropriate N Y Y N

Maine Minimize the 
amount of wet-
land used

— Undefined Y Y N

Maryland Y In the nontidal program: Reduce 
adverse impacts to nontidal wetlands 
to the greatest practicable and rea-
sonable degree

N Y Y N

Massachusetts Y (not in river-
front)

— N Y N N

Michigan Y (before con-
sidering mitiga-
tion)

— N Minimization includes 
protection of wetlands 
on site not impacted 
by the project

Y N

Minnesota Y limiting the degree or magnitude 
of the wetland activity or its imple-
mentation 

N Y Y modify the size, scope, configuration, 
or density of the project; remove or 
accommodate site constraints; confine 
impacts

New Hampshire Y — N Y Y N

New Jersey (fresh-
water)

Y — N Y Y N

New Jersey (tidal 
and estuarine)

Y minimum feasible alteration or 
impairment of natural tidal circula-
tion, contour, or natural vegetation

N Y Y N

New York (fresh-
water)

Y — Reasonable effort for 
wetlands that only 
provide some wildlife 
and open space 
benefits

Y Y N

New York (tidal) Y — N Y N N
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State

Minimization 
of impacts 
required? Definitions for minimization

Exceptions to the 
minimization 
requirement

Minimization as a 
step distinct from 
compensation

Minimization 
required 
before com-
pensation?

Procedures provided for 
determining minimization

North Carolina Y Any remaining isolated classified 
wetlands must be able to continue to 
support the existing uses and the dis-
charges must have been required due 
to the particular project requirements 

N Y Y N

Ohio Y Unavoidable impacts are reduced to 
the maximum extent practicable

N Y Y Shall evaluate: spatial requirements; 
location of existing structural or natu-
ral features; overall and basic purpose 
and how it relates to placement, con-
figuration, or density; sensitivity of 
design to natural features; and direct 
and indirect impacts. 

Oregon Y Limiting the degree or magnitude of 
the action and its implementation;

N Y Y For example, bio-engineered and 
non-structural streambank stabiliza-
tion techniques where technically 
feasible, suitable and environmental 
preferable

Pennsylvania Y — N Y Y N

Rhode Island Y Scale, location, design N Y Y Y

Tennessee Y — N Y N N

Vermont Y — N Y Y N

Virginia Y that would avoid or result in less 
adverse impacts

N Y Y Reducing the size, scope, configura-
tion, or density of the proposed proj-
ect; spatial or dimensional changes 
to structure lay-out, site-engineering 
changes, low impact development 
techniques; directional drilling, low-
pressure tires, converting impacts to 
temporary, relocating construction 
staging

Wisconsin Y N N Y Y N
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Connecticut Inland Wetlands

Avoidance

Connecticut requires avoidance and minimization as 
part of the permit process for regulated activities in 
inland wetlands. CONN. GEN. STAT. § 22a-38(13). The 
inland wetland regulatory program provides guidelines 
and factors for the commissioner of environmental 
protection to consider in making permit decisions 
and does not articulate mitigation requirements as a 
sequence. CONN. GEN. STAT. § 22a-41. 

The commissioner must consider feasible and pru-
dent alternatives that meet the applicant’s purpose 
and would cause less or no environmental impact 
to wetlands or watercourses. CONN. GEN. STAT. § 22a-
41(a)(2). The alternatives to the proposed action 
which might enhance environmental quality or have 
a less detrimental effect, and which could feasibly 
attain the basic objectives of the activity are relevant 
facts and circumstances to be considered by the com-
missioner in the permit decision. CONN. AGENCIES REGS. 
§ 22a-39-6.1. “Feasible” means “able to be constructed 
or implemented consistent with sound engineering 
principles.” Conn. Gen. Stat. § 22a-38(17). “Prudent” 
means “economically or otherwise reasonable in light 
of the social benefits to be derived from the proposed 
regulated activity provided cost may be considered in 
deciding what is prudent and further provided a mere 
showing of expense will not necessarily mean an alter-
native is imprudent.” CONN. GEN. STAT. § 22a-38(18). 
While the commissioner is required to consider alter-
natives, the Inland Wetlands and Watercourses Act 
explicitly places the burden for showing entitlement 
to a permit with the applicant.1 CONN. GEN. STAT. § 
22a-41(b)(2).

The commissioner is further required to consider 
alternatives which might enhance environmental 
quality or have a less detrimental effect, and which 
could feasibly attain the basic objectives of the activ-
ity. CONN. AGENCIES REGS. § 22a-39-6.1(b)(ii). The 
provision goes on to list some examples that should 
be considered including the alternative of taking no 
action, postponing action pending further study, and 
requiring actions of a different nature which would 
provide similar benefits with different environmental 
impacts, such as using a different location for the 
activity. CONN. AGENCIES REGS. § 22a-39-6.1(d)(ii).

Minimization

Minimization of impacts is one of the purposes of the 
Inland Wetlands and Watercourses Statute that the 
commissioner is required to carry out and one of the 
factors for the commissioner to consider in making 
permit decisions. CONN. GEN. STAT. §§ 22a-36, 22a-
39. The commissioner must consider any mitigation 
measures that could prevent or minimize pollution 
or other environmental damage, when irreversible or 
irretrievable loss of wetland or watercourse resources 
is possible. CONN. GEN. STAT. § 22a-41(a)(4)(A). 
Finally, the requirement for the commissioner to 
consider technical mitigation measures in deciding 
on permits for regulated activities impacting inland 
wetlands is similar to a minimization requirement. 
CONN. GEN. STAT. § 22a-41(a)(4); CONN. AGENCIES REGS. 
§ 22-39-6.1(e).

Connecticut Tidal Wetlands Law 

Avoidance

Connecticut requires avoidance and minimization 
for permits for regulated activities in tidal wetlands. 
CONN. GEN. STAT. §§ 22a-28 et seq. The tidal wetland 
regulatory program provides guidelines and factors 
for the commissioner of environmental protection 
to consider in making permit decisions and does not 
articulate mitigation requirements as a sequence. 
CONN. AGENCIES REGS. §§ 22a-30-10, 22a-30-11. 

In permitting for all regulated activities in tidal wet-
lands, the commissioner must make a finding that 
there is no technically feasible alternative that will 
meet the applicant’s objectives and minimize adverse 
impacts. CONN. AGENCIES REGS. § 22a-30-10(b)(1). 
When a permanent structural erosion control measure 
is proposed, the commissioner must make a finding 
that it is “demonstrated to be unavoidable and neces-
sary to protect infrastructural facilities, water-depen-
dent uses and existing inhabited structures.” CONN. 
AGENCIES REGS. § 22a-30-10(d)(3). Connecticut further 
requires an alternatives analysis for the erection of 
water-dependent industrial and commercial facilities. 
The commissioner must find that there is no feasible 
alternative for accomplishing the applicant’s objec-
tive which further minimizes adverse impacts. CONN. 
AGENCIES REGS. § 22a-30-11(b)(6)(F).

Appendix F
Summaries of State Avoidance and Minimization Requirements
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Water dependency

Connecticut has a policy of prioritizing water-
dependent uses of the shorefront in the Coastal 
Management Act.2 CONN. AGENCIES REGS. § 22a-30-
10(h). The Connecticut Coastal Management Act 
defines water-dependent use.3 CONN. GEN. STAT. § 22a-
93(16). Water-dependent uses are further promoted 
by restricting structural erosion control measures 
unless they are needed to protect water-dependent 
uses. Conn. Agencies Regs. § 22a-30-11(d)(3). When 
a proposed activity is not a water-dependent use of 
tidal wetlands, the commissioner must verify that it is 
not more appropriate to put a water-dependent use at 
that site. CONN. AGENCIES REGS. § 22a-30-10(h)(1). The 
exception to this priority is for industrial and commer-
cial facilities. Water-dependent industrial and com-
mercial facilities can only be constructed when there 
is no alternative which accomplishes the applicant’s 
objective which is technically feasible and which fur-
ther minimizes adverse impacts. CONN. AGENCIES REGS. 
§ 22a-30-11(b)(6)(F). 

Minimization

For tidal wetlands, Connecticut has bound minimi-
zation up with avoidance within the requirement 
to consider alternatives. CONN. AGENCIES REGS. § 
22a-30-10(b)(1). To protect water-dependent uses 
Connecticut requires the commissioner to impose 
conditions to minimize adverse impacts on such uses. 
CONN. AGENCIES REGS. § 22a-30-10(h)(2). Connecticut 
further requires the commissioner to minimize in spe-
cific cases.4 

Illinois

Illinois requires avoidance and minimization as part 
of approving individual projects and as part of the 
agency planning process. 20 ILL. COMP. STAT. 830/2-
2(4); 20 ILL. COMP. STAT. 830/3-4. The state wetland 
mitigation policy defines the compensation sequence 
as avoidance, through an alternatives analysis, and 
then compensation. 20 ILL. COMP. STAT. 830/3-1.

In the impact evaluation for each project action 
involving a wetland, state agencies must document 
that no feasible alternatives exist and must follow 
the sequence, in order of priority, to first avoid, then 
minimize, and finally to consider compensation. 20 
ILL. COMP. STAT. 830/3-4. A wetland action report for 

actions that require coordination under the wetland 
review process must include a discussion of alterna-
tive actions considered and supporting justification 
for the selected alternative if it is likely to have an 
adverse wetland impact. ILL. ADMIN. CODE TIT. 17 
§ 1090.50(a)(1)(F). If no alternative exists to an 
activity that will have adverse impacts to wetlands, 
the department will approve the action with restric-
tions. ILL. ADMIN. CODE TIT. 17 § 1090.50(a)(2)(B). If 
practical alternatives do exist, the action shall not 
be permitted as proposed. ILL. ADMIN. CODE TIT. 17 § 
1090.50(a)(2)(C). 

The department can only approve a wetland impact 
determination if it finds that the activity is either: 
1) water dependent and has no other practicable 
alternatives; or 2) is not water dependent and that 
the alternative designs and alternative sites are not 
available. ILL. ADMIN. CODE TIT. 17 § 1090.60(a)(1). The 
department must also find that the activity minimizes 
alteration or impairment of the wetland. ILL. ADMIN. 
CODE TIT. 17 § 1090.60(a)(2). In considering whether 
a practicable alternative exists, the department shall 
consider whether: 1) a modification in the size, scope, 
configuration, or density of the project and all alterna-
tive designs that would result in less adverse impact 
have been considered; 2) the basic purpose of the 
project would still be accomplished if the project is 
modified and if the basic purpose has been so narrow-
ly defined as to disqualify all but a single site; and 3) 
the agency or applicant has made reasonable attempts 
to remove or accommodate constraints such as inad-
equate zoning. ILL. ADMIN. CODE TIT. 17 § 1090.60(b). 
It is presumed that a practicable alternative that does 
not adversely impact a wetland exists. ILL. ADMIN. 
CODE TIT. 17 § 1090.60(c). It is the responsibility of the 
agency or applicant to demonstrate that practicable 
alternatives do not exists. ILL. ADMIN. CODE TIT. 17 § 
1090.60(c). 

Agency action plans must include procedures to mini-
mize the destruction of wetlands caused or encour-
aged by state supported construction, land manage-
ment, technical assistance, educational and other 
activities. 20 ILL. COMP. STAT. 830/2-2(a)(4). 
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Indiana

An individual permit from the Indiana Department 
of Environmental Management is required to autho-
rize a wetland activity in a Class II5 or III6 wetland 
in the state of Indiana. IND. CODE § 13-18-22-3. An 
applicant for a permit for activities in a Class III 
wetland must demonstrate that the wetland activity 
is without practical alternatives and will be accom-
panied by taking steps that are practicable and 
appropriate to minimize potential adverse impacts 
on the wetland. IND. CODE § 13-18-22-5(a)(1)(B); 
IND. ADMIN. CODE TIT. 327 R. 17-4-3(3)(8)(C); Indiana 
Department of Environmental Management Nonrule 
Policy Document, Reasons for Denial (April 13, 2007). 
In order to get a permit for activities in a Class II 
wetland, the applicant must demonstrate that the 
wetland activity is without reasonable alternative. IND. 
CODE § 13-18-22-5(a)(1)(A); IND. ADMIN. CODE TIT. 327 
R. 17-4-3(3)(8); Indiana Department of Environmental 
Management Nonrule Policy Document, Reasons 
for Denial (April 13, 2007). The applicant must also 
include the purpose and description of the activity 
in the application. IND. ADMIN. CODE TIT. 327 R. 17-4-
3(3)(3). A wetland activity is considered to be without 
reasonable alternative if: (1) a local executive issues 
a resolution stating that the wetland activity is with-
out reasonable alternative to achieve a legitimate 
use proposed by the applicant on the property; (2) a 
local government entity that has authority over the 
proposed use of the property issues a permit or other 
approval stating that the wetland activity is without 
reasonable alternative to achieve a legitimate use pro-
posed by the applicant on the property on which the 
wetland is located; or (3) the department determines 
the wetland activity is without reasonable alternative 
to achieve a legitimate use proposed by the applicant 
on the property on which the wetland is located. IND. 
ADMIN. CODE TIT. 327 R. 17-4-8. 

Indiana expressly interprets its avoidance and mini-
mization requirements to be equivalent to the federal 
requirements in 40 CFR 320. Indiana Department 
of Environmental Management Nonrule Policy 
Document, Reasons for Denial (April 13, 2007). 

Maine

Avoidance

A permit from the Maine Department of Environmental 
Protection is required to conduct regulated activities 
in wetlands in the state of Maine. ME. REV. STAT. TIT. 38 
§ 480-C(1); 06-096-310 CODE ME. R. § 2. The applicant 
must include an alternatives analysis that analyzes 
whether there is a less environmentally damaging 
practicable alternative to the proposed alteration, 
which meets the project purpose. 06-096-310 CODE ME. 
R.§ 9(A). An applicant for a permit for a regulated 
activity in a freshwater wetland must avoid altering 
freshwater wetlands to the extent feasible considering 
cost, existing technology and logistics, based on the 
overall purpose of the project and must limit the area 
to be altered to minimum amount necessary to com-
plete the project. ME. REV. STAT. TIT. 38 § 480-X(3)(A). 

The considerations for determining whether a practi-
cable alternative exists include: 1) using other sites 
that would avoid wetland impact; 2) reducing the 
size, scope, configuration or density of the project as 
proposed, thereby avoiding or reducing the wetland 
impact; 3) developing alternative project designs; and 
4) demonstrating the need for the proposed altera-
tion. 06-096-310 CODE ME. R.§ 9(A). The department 
shall not permit the activity if there is a practicable 
alternative that would be less damaging to the envi-
ronment. 06-096-310 CODE ME. R.§ 5(A). Exceptions 
to this requirement include projects that are water 
dependent. 7 06-096-310 CODE ME. R.§ 5(A)(3).

Practicable is available and feasible considering cost, 
existing technology and logistics based on the overall 
purpose of the project. 06-096-310 CODE ME. R.§ 3(R). 
A water-dependent use is one which cannot occur 
without access to surface water. 06-096-310 CODE ME. 
R.§ 3(W). The department may only grant a permit 
with compensation for wetland losses only the losses 
were unavoidable. ME. REV. STAT. TIT. 38 § 480-Z. 

Minimization

Maine requires that the amount of wetlands to be 
altered be kept to the minimum amount necessary. 
06-096-310 CODE ME. R.§ 5(B). Even if a project has 
no practicable alternative and the applicant has mini-
mized the proposed alteration as much as possible, 
the application will be denied if the activity will have 
an unreasonable impact on the wetland. 06-096-310 
CODE ME. R.§ 5(D).
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Maryland Nontidal Wetlands and Waterways

Avoidance

In order to engage in regulated activity in a nontidal 
wetland in Maryland, an applicant must get a permit 
from the Maryland Department of the Environment. 
A permittee must take all necessary steps to first 
avoid and then minimize losses of nontidal wet-
lands. MD. CODE [ENVT.] § 5-909; MD. CODE REGS. 
26.23.04.02(B)(1). Mitigation shall be considered only 
if the permittee demonstrates to the department’s 
satisfaction that losses are unavoidable and necessary. 
MD. CODE [ENVT.] §§ 5-909, 9-510.

In order to issue a permit, the department must 
find that the applicant has demonstrated that the 
regulated activity is water dependent and requires 
access to the nontidal wetland as a central element 
of its basic function or is not water dependent and 
has no practicable alternative. MD. CODE [ENVT.] § 
5-907(a)(1). The applicant must further demonstrate 
to the satisfaction of the department that practicable 
alternatives have been analyzed and that there are 
none. MD. CODE [ENVT.] § 5-907(b). In evaluating 
whether there is a practicable alternative, the depart-
ment shall consider: 1) whether the basic project 
purpose can be accomplished using other sites in the 
same general area that would avoid or result in less 
adverse impact on nontidal wetlands; 2) whether a 
reduction in scope, configuration, or density and all 
alternative designs that would result in less adverse 
impact on the nontidal wetland would accomplish 
the same basic purpose of the project; 3) whether the 
applicant has made a reasonable attempt to remove or 
accommodate constraints such as inadequate zoning; 
and 4) the economic value of the proposed regulated 
activity in meeting a demonstrated public need in the 
area and the ecological and economic value associ-
ated with the wetland. MD. CODE [ENVT.] § 5-907(b). 
Maryland’s nontidal program requires the applicant 
to provide the alternatives analysis and to define the 
project purpose.8

Avoid means to refrain from conducting an activ-
ity that may adversely impact a nontidal wetland. 
MD. CODE REGS. 26.23.04.01(10). Practicable means 
available and capable of being done after taking into 
consideration cost, existing technology, and logistics 
in light of overall project purposes. MD. CODE REGS. 

26.23.04.01(69). Water-dependent activity means an 
activity for which the use of surface water would be 
essential to fulfill a basic purpose of the proposed 
project. MD. CODE REGS. 26.23.04.01(88). 

Minimization

In addition to the findings above, the department 
must also find that the applicant has shown that the 
activity will minimize alteration or impairment of the 
wetland. MD. CODE [ENVT.] § 5-907(a)(2). Minimize 
means to reduce adverse impacts to nontidal wetlands 
to the greatest practicable and reasonable degree. MD. 
CODE REGS. 26.23.04.01(58). 

Maryland Tidal Wetlands

In order to engage in regulated activities in a tidal 
wetland in Maryland, project proponents must 
acquire a license or a permit. MD. CODE REGS. 
26.24.02.01(A). Maryland’s tidal program requires 
the applicant to provide an alternatives analysis 
and to define the project purpose.9 Applicants are 
required to demonstrate to the Maryland Department 
of the Environment that proposed impacts to tidal 
wetlands are necessary and unavoidable. Maryland 
Department of the Environment, Water Management 
Permits, at http://www.mde.state.md.us/Permits/
WaterManagementPermits/water2.asp#3.17 (last 
visited May 5, 2007). The application review pro-
cess first eliminates and then reduces impacts 
through avoidance and minimization. MD. CODE REGS. 
26.24.05.01(B)(1); Water Management Permits. An 
alternatives analysis may be required as part of this 
process. Water Management Permits. In evaluating an 
application, the department will consider the degree 
to which dredging and filling activities can be avoided 
or minimized, whether alternatives for disposal of 
dredged material have been explored, and the degree 
to which the proposed activity is water dependent. 
MD. CODE REGS. 26.24.02.03(B). Water dependent is 
defined as a structure or activity, which by reason of 
its intrinsic nature or operation, requires location in 
or over wetlands. MD. CODE REGS. 26.24.01.02(B)(62). 
Mitigation is only considered after the applicant dem-
onstrates that the alteration of tidal wetlands cannot 
be avoided. MD. CODE REGS. 26.24.05.01(B)(1).
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Massachusetts

Avoidance

For projects in inland wetlands, the Massachusetts 
Wetlands Protection Act requires the issuing authority 
to consider the availability of reasonable alternatives 
as part of sequencing, for enumerated “limited proj-
ects.”10 310 MASS. CODE REGS. 10.53. The Massachusetts 
Inland Wetlands Replication Guidelines clarify that 
the sequence must be applied as a series of steps, 
beginning with avoidance. Massachusetts Department 
of Environmental Protection, Massachusetts Inland 
Wetland Replication Guidelines, Bureau of Resource 
Protection Wetlands and Waterways Program, March 
2002.

For proposed projects11 in the riverfront area the 
applicant must prove by a preponderance of the evi-
dence that there are no practicable and substantially 
equivalent economic alternatives to the proposed proj-
ect with less adverse effects on the interests elaborat-
ed in the statute.12 310 MASS. CODE REGS. 10.58(4)(C), 
10.58(4)(C)(3), 10.58(6). An alternative is practicable 
and substantially equivalent economically if it is 
available and capable of being done after taking into 
consideration costs, existing technology, proposed 
use, and logistics, in light of overall project purposes. 
MASS. GEN. LAWS ch. 131, § 40; 310 MASS. CODE REGS. 
10.58(4)(C)(1). Available and capable of being done 
means the alternative is obtainable and feasible. 310 
MASS. CODE REGS. 10.58(4)(C)(1). The four factors 
to be considered are costs, existing technology, the 
proposed use, and logistics. MASS. GEN. LAWS ch. 131, § 
40; 310 MASS. CODE REGS. 10.58(4)(C)(1)(a-d). Finally, 
the scope of alternatives that must be considered can 
change depending on the type and size of the project. 
MASS. GEN. LAWS ch. 131, § 40; 310 MASS. CODE REGS. 
10.58(C)(2). 

Minimization

Along with alternatives and mitigation measures, the 
issuing authority is required to consider the extent to 
which adverse impacts of proposed “limited projects” 
are minimized when it issues the order of conditions 
for projects in inland wetlands. 10 MASS. CODE REGS. 
10.53(3). 

Michigan

Avoidance

As a state that has been delegated the administration 
of the federal CWA § 404 program, Michigan’s law and 
regulations must meet the federal standards.13 Under 
Michigan’s Wetland Protection Act regulations, in 
determining whether a permit for a regulated activ-
ity in a wetland should be granted the department of 
environmental management must consider whether 
feasible and prudent alternative locations and meth-
ods to accomplish the expected benefits from the 
activity are available. MICH. STAT. § 324.30311(2)(b). 
The department shall not issue a permit unless the 
applicant shows either that the proposed activity 
is water dependent or that there is no feasible and 
prudent alternative. MICH. STAT. § 324.30311(4); MICH. 
ADMIN CODE R. 281.922a(2), (6). If an activity is not pri-
marily dependent upon being located in the wetland, 
it is presumed that a feasible and prudent alterna-
tive exists and that such an alternative will have less 
adverse impact on aquatic resources. MICH. ADMIN 
CODE R. 281.922a(7), (8).

An activity is primarily dependent upon being located 
in a wetland only if the activity requires a location 
within the wetland and wetland conditions to fulfill its 
basic purpose. MICH. ADMIN CODE R. 281.922a(5). The 
applicant is required to define the purpose for which 
the permit is sought, but the department must inde-
pendently evaluate if it has been appropriately and 
adequately defined and shall process the application 
based on the department’s determination. MICH. ADMIN 
CODE R. 281.922a(4). The applicant must not define 
the purpose so narrowly that the alternatives analysis 
is limited. MICH. ADMIN CODE R. 281.922a(4). An alter-
native is feasible and prudent if it is available and 
capable of being done after taking into consideration 
cost, existing technology, and logistics and if it would 
have less adverse impact on the aquatic resources. 
MICH. ADMIN CODE R. 281.922a(6). This includes areas 
not presently owned by the permit applicant that 
could reasonably be obtained, expanded, or managed 
in order to fulfill the basic purpose of the proposed 
activity. MICH. ADMIN CODE R. 281.922a(9). An alterna-
tive may also be considered feasible and prudent even 
if it does not accommodate incidental components 
of the project or if it entails higher costs or reduced 
profits, if determined to be reasonable by the depart-
ment. MICH. ADMIN CODE R. 281.922a(10),(11). 
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Minimization 

Michigan regulations state that prior to considering 
mitigation, the department must make an alternatives 
determination and determine that the applicant has 
used all practical means to minimize impacts to wet-
lands, which may include protection of wetlands on 
the site not impacted by the proposed activity. MICH. 
ADMIN CODE R. 281.925(2). 

Minnesota

Avoidance

Minnesota requires applicants to show efforts to 
avoid wetlands. MINN. R. 8420.0100; Minnesota Board 
of Soil and Water Resources, Wetland Regulation in 
Minnesota, at http://www.bwsr.state.mn.us/wetlands/
publications/wetlandregulation2.html (last visited May 
1, 2007). In order to drain or fill wetlands an appli-
cant must have an approved replacement plan. MINN. 
STAT. § 103G.222(1)(a); MINN. R. 8420.0510(1). The 
local government unit may not approve a wetlands 
replacement plan unless it finds that the applicant 
has complied with the replacement principles. MINN. 
R. 8420.0520(1). Replacement is guided, first by the 
principle of avoiding the impact, then by minimizing 
the impact, then rectifying, reducing, and compensat-
ing. MINN. STAT. § 103G.222(1)(b). Minnesota clarifies 
that avoidance, minimization and replacement are a 
sequence. MINN. R. 8420.0100, 8420.0102. Applicants 
may also apply for a preliminary sequencing determi-
nation before preparing a replacement plan. MINN. R. 
8420.0520(3). 

The sequencing requirement can be altered if the 
wetland has been degraded to the point where 
replacement would result in a gain in public value; if 
preservation of the wetlands would result in a degra-
dation to its ability to function because of surrounding 
land uses; or if the only feasible and prudent site for 
replacement has greater ecosystem function. MINN. R. 
8420.0520(7a)(B). Sequencing flexibility can only be 
implemented if alternative sites have been considered 
and the proposed replacement wetland is certain 
to provide equal or greater functions and public 
values as determined based on a functional assess-
ment reviewed by the technical evaluation panel 
using a methodology approved by the board. MINN. R. 
8420.0520(7a)(A).

Unless the local government determines that the proj-
ect is wetland dependent the applicant must provide 
an alternatives analysis. MINN. R. 8420.0520(3). A proj-
ect is wetland dependent if wetland features, func-
tions, or values are essential to fulfill the basic project 
purpose. MINN. R. 8420.0520(3)(B)(1).

The local government unit must find that the appli-
cant’s alternatives analysis is done in good faith. MINN. 
R. 8420.0520(3)(C)(1). The local government deter-
mines whether any proposed feasible and prudent 
alternatives are available that would avoid impacts to 
wetlands. MINN. R. 8420.0520(3)(C)(2). An alternative 
is feasible and prudent if it: 1) is capable of being 
done from an engineering point of view; 2) is in accor-
dance with accepted engineering standards and prac-
tices; 3) is consistent with reasonable requirements 
of public health, safety, and welfare; 4) is an environ-
mentally preferable alternative based on a review of 
social, economic, and environmental impacts; and 5) 
would create no “truly unusual” problems.

The local government must also determine that 
there are no environmentally preferably alterna-
tives that would avoid the impact for proposals in 
type 3,14 type 4,15 and type 516 wetlands. MINN. R. 
8420.0520(3)(C)(3).

In evaluating alternatives, the local government unit 
shall consider several enumerated factors. MINN. R. 
8420.0520(3)(C)(4). It must consider whether the 
basic project purpose can be reasonably accomplished 
using one or more other sites in the same general 
area that would avoid wetland impacts. MINN. R. 
8420.0520(3)(C)(4)(a). An alternative site may not 
be excluded only because it includes or requires an 
area not owned by the applicant that could reasonably 
be obtained, used, expanded, or managed to fulfill 
the basic purpose of the proposed project. MINN. R. 
8420.0520(3)(C)(4)(a). The government shall con-
sider the general suitability of alternative sites consid-
ered by the applicant and whether reasonable modi-
fication of the size, scope, configuration, or density of 
the project would avoid impacts to wetlands. MINN. R. 
8420.0520(3)(C)(4)(b,c). It shall also consider efforts 
by the applicant to accommodate or remove con-
straints on alternatives imposed by zoning standards 
or infrastructure, including requests for conditional 
use permits, variances, or planned unit developments 
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and the physical, economic, and demographic require-
ments of the project. MINN. R. 8420.0520(3)(C)(4)(d, 
e). Economic considerations alone do not make 
an alternative not feasible and prudent. MINN. R. 
8420.0520(3)(C)(4)(e). 

If the local government unit determines that a fea-
sible and prudent alternative exists that would avoid 
impact to wetlands it shall deny the replacement plan. 
MINN. R. 8420.0520(3)(C)(5). 

Minimization

The second principle that must be applied in approv-
ing replacement plans is whether the applicant has 
minimized the impact by limiting the degree or mag-
nitude of the wetland activity or its implementation. 
MINN. STAT. § 103G.222(1)(b)(2). The applicant must 
demonstrate to the government unit’s satisfaction that 
the activity will minimize impacts to wetlands and the 
government must consider the spatial requirements 
of the project, factors that dictate the placement 
or configuration of the project, the purpose of the 
project, the sensitivity of the design to features of the 
site, the value, function, and spatial determination 
of the wetlands on the site, individual and cumula-
tive impacts. MINN. R. 8420.0520(4)(A). Further, the 
government must consider the applicant’s efforts to 
modify the size, scope, configuration, or density of the 
project; remove or accommodate site constraints; con-
fine impacts; and otherwise minimize impacts. MINN. 
R. 8420.0520(4)(A)(7). If the applicant fails to amend 
a proposal to satisfy the local government within 30 
days of a finding of failing to comply with the minimi-
zation requirements, the statement of objections shall 
constitute a denial. MINN. R. 8420.0520(4)(B).

New Hampshire

For approval of an application to alter wetlands, 
New Hampshire requires that applicants provide 
evidence demonstrating that potential impacts have 
been avoided to the maximum extent practicable 
and that unavoidable impacts are minimized. N.H. 
CODE ADMIN. RULE [ENVT-WT] 302.03 (a). “Practicable” 
means available and capable of being done after tak-
ing into consideration cost, existing technology, and 
logistics in light of overall project purposes. N.H. 
CODE ADMIN. RULE [ENVT-WT] 101.68. Compensatory 
mitigation is required to address impacts that remain 

after avoidance and minimization measures have 
been addressed. N.H. CODE ADMIN. RULE [ENVT-WT] 
302.03(b). Applicants must demonstrate by plan and 
example that the alternative proposed is the one with 
the least impact to wetlands. N.H. CODE ADMIN. RULE 
[ENVT-WT] 302.04(a)(2).

For minimum impact projects, the applicant must 
demonstrate by plan and example that he has consid-
ered whether there are alternatives with less wetland 
impacts. N.H. CODE ADMIN. RULE [ENVT-WT] 302.04(b). 
For any projects in wetlands, if there is a practicable 
alternative that would have less adverse impact on 
the area and environments under the jurisdiction, 
the department shall not grant the permit. N.H. CODE 
ADMIN. RULE [ENVT-WT] 302.04(c).

New Jersey Freshwater Wetlands

As a state that has been delegated the administration 
of the federal CWA § 404 program, New Jersey’s law 
and regulations must meet the federal standards.17 In 
order to get a freshwater wetlands permit to engage 
in regulated activity in a freshwater wetland, appli-
cants must avoid and minimize; the two requirements 
are bound together. New Jersey clearly states that 
compensatory mitigation is to be considered after the 
alternatives analysis and other steps in approving the 
permit. N.J. ADMIN. CODE § 7:7A-7.1(b).

There is a rebuttable presumption that there are prac-
ticable alternatives to non-water-dependent projects 
that do not involve wetlands, and that would have less 
of an impact on the aquatic ecosystem. N.J. STAT. § 
13:9B-10(a); N.J. ADMIN. CODE § 7:7A-7.4. Practicable 
alternatives are available and capable of being carried 
out after taking into consideration cost, existing tech-
nology, and logistics in light of overall project purpose, 
and may include an area not owned by the applicant 
which could reasonably have been or be obtained, 
utilized, expanded, or managed in order to fulfill the 
basic purpose of the proposed activity. N.J. STAT. § 
7:7A-1.4; N.J. ADMIN. CODE §§ 7:7A-7.2(b), 13:9B-10(a). 
In considering cost to determine if an alternative 
is practicable, the department shall consider the 
acquisition history of the property as a whole, and 
the amount, nature, and date of investment that the 
applicant has made in the property as a whole. N.J. 
ADMIN. CODE § 7:7A-7.2(c)(1)(i). An alternative shall 
not be excluded from consideration under this provi-
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sion merely because it includes or requires an area 
not owned by the applicant. N.J. ADMIN. CODE § 7:7A-
7.2(c)(2).

The applicant can rebut these presumptions by 
demonstrating that the basic project purpose cannot 
reasonably be accomplished using another site in 
the general region, that an alternative design would 
not accomplish the basic purpose of the project, and 
that the applicant has made reasonable attempts to 
remove or accommodate constraints such as inad-
equate zoning. N.J. STAT. § 13:9B-10(b); N.J. ADMIN. 
CODE 7:7A-7.4(C). In order to receive a permit for a 
regulated activity in a wetland of exceptional resource 
value, the applicant must also demonstrate a compel-
ling public need for the proposed activity greater than 
the need to protect the wetland that cannot be met 
by other projects or that denial of the permit would 
impose an extraordinary hardship on the applicant. 
N.J. STAT. § 13:9B-10(c); N.J. ADMIN. CODE § 7:7A-
7.5(a).

In the application, the applicant must include the 
basic purpose of the proposed activity, including 
whether it is water dependent. N.J. STAT. § 7:7A-
10.6(a)(1). Water dependent is defined as an activity 
that cannot physically function without direct access 
to the body of water along which it is proposed. N.J. 
STAT. § 7:7A-1.4. An activity that can function on a 
site not adjacent to the water is not considered water 
dependent regardless of the economic advantages that 
may be gained from a waterfront location. N.J. STAT. § 
7:7A-1.4. The applicant must include an alternatives 
analysis including a description of all alternatives 
considered that could minimize impacts and the rea-
sons for rejecting each, that allows the department 
to evaluate all potential alternatives. N.J. STAT. § 
7:7A-10.6(b). The applicant must also describe ways to 
minimize the impacts of the project. N.J. STAT. § 7:7A-
10.6(b)(3).

The department will only issue the permit if the regu-
lated activity has no practicable alternative which 
would have a less adverse impact on the aquatic eco-
system or would not involve freshwater wetlands and 
would not have other significant adverse environmen-
tal consequences. N.J. ADMIN. CODE § 7:7A-7.2(b).

New Jersey Tidal and Estuarine Wetlands

As a state that has been delegated the administration 
of the federal CWA § 404 program, New Jersey’s law 
and regulations must meet the federal standards.18 
For wetlands not regulated under the Freshwater 
Wetlands Act, New Jersey’s Coastal Zone Management 
Rules require avoidance in the form of an alterna-
tives analysis and minimization of certain impacts. 
N.J. ADMIN. CODE § 7:7E-3.27(c). In order to issue a 
permit for development in a coastal wetland, the DEP 
must find that the proposed development is water 
dependent, has no prudent or feasible alternative on a 
non-wetland site, and will result in minimum feasible 
alteration or impairment of natural tidal circulation, 
contour, or natural vegetation. Id. Water dependent 
means development that cannot physically function 
without direct access to the body of water along which 
it is proposed. N.J. ADMIN. CODE § 7:7E-1.8(a). The 
regulation further explains the term water dependent, 
gives a test, and examples of activities that are or are 
not water dependent. Id. 

New York Freshwater Wetlands

Avoidance

The New York Freshwater Wetlands Act requires that 
the applicant for a regulated activity on mapped19 
inland wetlands or adjacent areas20 avoid and mini-
mize impacts, before proposing compensatory miti-
gation, as part of the permit application process.21 
Freshwater Wetlands Permit Program: Application 
Procedures, New York Department of Environmental 
Conservation available at http://www.dec.ny.gov/per-
mits/6277.html. The proposed activity must be the 
only practicable alternative that could accomplish 
the applicant’s objectives and have no practicable 
alternative on a site that is not a freshwater wetland 
or adjacent area. N.Y. COMP. CODES R. & REGS. TIT. 6, 
§ 663.5(e)(2). A proposed activity is the only practi-
cable alternative if no other is physically or economi-
cally feasible. N.Y. COMP. CODES R. & REGS. TIT. 6, § 
663.5(f)(2). 

The applicant has the burden of demonstrating 
that the proposed activity will be in accord with the 
policies and provisions of the Freshwater Wetlands 
Protection Act. N.Y. ENVTL. CONSERV. § 24-0703(4).
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Minimization

In New York, applicants for regulated activities in 
delineated wetlands must22 minimize degradation 
to, or loss of, any part of the wetland or its adjacent 
area and must minimize any adverse impacts on the 
functions and benefits that the wetland provides. N.Y. 
COMP. CODES R. & REGS. TIT. 6, § 663.5(e)(2).

New York Tidal Wetlands

The New York Tidal Wetlands Act requires a permit 
to conduct a regulated activity in tidal wetlands. N.Y. 
ENVTL. CONSERV. § 25-0401; N.Y. COMP. CODES R. & REGS. 
TIT. 6, § 661.8. An applicant must avoid or minimize 
impacts to the wetland. New York State Department 
of Environmental Conservation, Tidal Wetlands 
Program: Application Procedures, available at www.
dec.ny.gov/permits/6357.html. While the regulations 
do not specify the order, by practice, New York’s tidal 
wetland program requires avoidance and minimiza-
tion prior to considering mitigation.23 The applicant 
must prove that the proposed activity is reasonable 
and necessary, taking into account such factors as 
reasonable alternatives to the proposed regulated 
activity and the degree to which the activity requires 
water access or is water dependent. N.Y. COMP. CODES 
R. & REGS. TIT. 6, § 661.9. The applicant determines 
the project purpose and must also provide a statement 
as to the feasible alternatives to the proposed activity 
on a site that is not tidal wetlands or adjacent area or 
by means that do not affect tidal wetlands. N.Y. COMP. 
CODES R. & REGS. TIT. 6, § 661.12. 

North Carolina

North Carolina requires permits for discharges from 
regulated activities that will impact isolated wetlands 
not regulated under Section 404 of the federal Clean 
Water Act. 15A N.C. ADMIN. CODE 02H.1301. In order 
to issue such a permit, the agency must determine 
that the activity has no practical alternative and 
will minimize adverse impacts. 15A N.C. ADMIN. CODE 
02H.1305(d). 

To find a lack of practical alternatives, the applicant 
must demonstrate that the basic project purpose 
cannot practically be accomplished in an economi-
cally viable manner which would avoid or result in 
less adverse impact to wetlands, considering the 
potential for reducing the size, configuration, or 

density or alternatives designs for the project. 15A 
N.C. ADMIN. CODE 02H.1305(e). To demonstrate mini-
mization of discharges, the applicant must show that 
any remaining isolated classified surface waters or 
wetlands are able to continue to support the existing 
uses after project completion or that the discharges 
were required due to the particular requirements 
of the project or the location. 15A N.C. ADMIN. CODE 
02H.1305(f). 

Ohio

Avoidance

Ohio’s Isolated Wetlands Permitting program applies 
to wetlands that are not regulated under the Federal 
Clean Water Act. OHIO REV. CODE § 6111.02(F). Ohio 
has incorporated mitigation sequencing requirements 
into its antidegradation rule for wetlands.24 OHIO 
ADMIN. CODE § 3745-1-54(D).

For category 125 wetlands, the applicant must demon-
strate that there is no practicable alternative which 
would have less adverse impact on the wetland ecosys-
tem. OHIO ADMIN. CODE § 3745-1-54 (D)(1)(a)(i). For 
category 226 and category 327 wetlands, the applicant 
must show there is no practicable alternative, based 
on technical, social and economic criteria, which 
would have less adverse impact on the wetland ecosys-
tem, so long as the alternative does not have other sig-
nificant adverse environmental impacts as determined 
through an off-site and on-site alternatives analysis. 
OHIO ADMIN. CODE §§ 3745-1-54(D)(1)(b)(i), 3745-1-
54(D)(1)(c)(i). Less damaging upland alternatives are 
presumed to be available for category 2 and category 
3 wetlands, unless clearly demonstrated otherwise. 
OHIO ADMIN. CODE §§ 3745-1-54 (D)(1)(b)(i), 3745-1-
54(D)(1)(c)(i). 

Alternatives analysis is defined as a systematic review 
and evaluation of practicable alternatives including 
avoidance, minimization, and/or compensatory miti-
gation for impacts to a wetland. OHIO ADMIN. CODE § 
3745-1-50(A). Avoidance is defined as the first step in 
the alternatives analysis and means that the applicant 
must demonstrate that alternatives which fulfill the 
basic project purpose and have less impacts to the 
wetland are not practicable, so long as the alternative 
does not have any other significant adverse environ-
mental consequences. OHIO ADMIN. CODE § 3745-1-
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50(C). The Ohio code defines practicable as available 
and capable of being executed with existing technol-
ogy and without significant adverse impacts on the 
economic feasibility of the project in light of overall 
project purposes and in consideration of the relative 
environmental benefit. OHIO REV. CODE § 6111.02(K). 
The regulations define practicable as available and 
capable of being done after taking into consideration 
cost, existing technology and logistics in light of 
overall and basic project purposes. OHIO ADMIN. CODE 
§ 3745-1(GG). The regulations further state: avail-
able means an alternative which is obtainable for the 
purpose of the project; basic project purpose means 
the generic function of the project; and overall project 
purpose means the basic project purpose plus consid-
eration of costs and technical and logistical feasibility. 
OHIO ADMIN. CODE § 3745-1(GG). 

Minimization

Minimization is defined as the step in the alternatives 
analysis when unavoidable impacts are reduced to 
the maximum extent practicable. OHIO ADMIN. CODE 
§ 3745-1(W). For category 1 wetlands, the applicant 
must demonstrate that storm water and water quality 
controls will be installed. OHIO ADMIN. CODE § 3745-
1-54 (D)(1)(a)(ii). For category 2 and category 3 
wetlands, the applicant must show that appropriate 
and practicable steps have been taken to minimize 
potential adverse impacts on the wetlands ecosys-
tem. OHIO ADMIN. CODE §§ 3745-1-54 (D)(1)(b)(ii), 
3745-1-54(D)(1)(c)(ii). For category 2 and category 
3 wetlands, the applicant shall minimize all potential 
adverse impacts forseeably caused by the project 
and each application shall include an evaluation of: 
the spatial requirements of the project; the loca-
tion of existing structural or natural features that 
may dictate the placement or configuration of the 
proposed project; the overall and basic purpose of 
the project and how the purpose relates to the place-
ment, configuration or density of the project; and the 
sensitivity of the site design to the natural features of 
the site, including topography, hydrology, and exist-
ing flora and fauna; and direct and in-direct impacts. 
OHIO ADMIN. CODE §§ 3745-1-54(D)(1)(b)(ii), 3745-1-
54(D)(1)(c)(ii). 

Oregon

1. Avoidance

Oregon requires an alternatives analysis for both 
the wetland planning and permitting processes. The 
permitting process also includes avoidance and mini-
mization. Wetland areas may only be designated for 
development if practicable, less damaging alterna-
tives, including alternative locations, are not avail-
able. OR. REV. STAT. § 196.681(c). Individual permits 
are required for removal or fill in areas subject to a 
wetland conservation plan and such permits may only 
be issued if the Department of State Lands ensures 
that the project is properly designed to minimize 
the need for alterations to waters of the state and 
to minimize impacts. OR. REV. STAT. § 196.682. The 
applicant must include a description of the purpose 
and need of the project and an alternatives analysis 
that evaluates all practicable methods to minimize 
and avoid impacts such as impeding flow, increasing 
flow, relocating water, or causing flooding. OR. REV. 
STAT. § 196.25(11)(b)(F); OR. ADMIN. R. §§ 141-085-
0025(3)(e),(g). A practicable alternative is one that is 
capable of being done and is on a site that is available 
to the applicant (could reasonably be obtained, uti-
lized, expanded, or managed). OR. ADMIN. R. § 141-085-
0025(3)(j). Practicable is defined as capable of being 
accomplished after taking into consideration the cost, 
existing technology and logistics with respect to the 
overall project purpose. OR. REV. STAT. § 196.800 (11); 
OR. ADMIN. R. § 141-085-0010(166). The alternatives 
analysis requirement standard is lower for projects 
in waters with limited aquatic life and habitats and 
limited navigation, fishing, and public recreation, 
that are small in size, or that only cause temporary 
impacts. Id. 

The department must evaluate information submitted 
by the applicant and conduct its own investigation to 
determine that the project is the practicable alterna-
tive with the least adverse effects on water resources 
and navigation, fishing, and public recreation uses. 
OR. ADMIN. R. § 141-085-0029. The department must 
consider the availability of practicable alternatives to 
the project, the availability of alternative sites, and 
whether the applicant has provided all practicable 
mitigation. OR. REV. STAT. § 196.825(3). This mitiga-
tion requirement includes considering appropriate 
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steps to mitigate—avoid, minimize, rectify, reduce, or 
compensate—reasonably expected adverse impacts 
on the above-mentioned resources. OR. ADMIN. R. § 
141-085-0029(7). Oregon emphasizes that mitigation is 
a sequential process. OR. REV. STAT. § 196.800 (10); OR. 
ADMIN. R. § 141-085-0010(129); Oregon Department 
of State Lands Wetlands Program, Just the Facts… 
About Compensatory Mitigation for Wetland Impacts, 
(Nov. 2004). In this determination the department will 
consider the type, size, and relative cost of the proj-
ect, the condition of the water resources, and naviga-
tion, fishing and public recreation uses as depicted 
in the application. OR. ADMIN. R. § 141-085-0029(5). 
The basic project purpose, logistics, use of available 
technology and what constitutes a reasonable project 
expense are the most relevant factors in determining 
the most practicable alternative, not the financial 
capabilities of the applicant. Id. The applicant bears 
the burden of providing the information necessary to 
make this determination. Id.

While no water-dependency determination is required 
under the Wetlands Program, all of the state’s estuar-
ies have comprehensive plans and zoning through 
the statewide planning program requirements and 
Oregon Coastal Management Program (OCMP). Those 
plans set water dependent use requirements for lands 
adjacent to estuaries. The removal-fill program is part 
of the OCMP so, in effect, Oregon cannot issue a fill 
permit for an area that is zoned for only water depen-
dent uses. The effect of the estuary planning and zon-
ing requirements is that Oregon rarely issues permits 
for work in estuaries. Personal Communication with 
Janet Morlan, Wetlands Program Manager, Oregon 
Division of State Lands (Oct. 2, 2007).

2. Minimization

If the department determines that the project cannot 
be accomplished without adverse impacts to water 
resources and/or navigation, fishing, and public recre-
ation uses, the department shall then consider wheth-
er limiting the degree or magnitude of the removal fill 
and its implementation can minimize adverse impacts. 
OR. REV. STAT. § 196.682(d); OR. ADMIN. R. § 141-085-
129(7)(b). This includes, for example, streambed stabi-
lization technique, where feasible, suitable, and prefer-
able. OR. ADMIN. R. § 141-085-129(7)(b). Minimizing is 
limiting the degree or magnitude of the action and its 
implementation. OR. REV. STAT. § 196.800(10).

Pennsylvania

Avoidance

Pennsylvania defines mitigation as the sequential 
process of avoiding, minimizing, and compensating 
for impacts to wetlands under a state or federal pro-
gram. Commonwealth of Pennsylvania, Department 
of Environmental Protection, Wetlands Net Gain 
Strategy, App. C-3. In order to get a permit for a 
dam, water obstruction, or encroachment affecting 
an exceptional value wetland, the applicant must 
affirm and the department must find that the project 
is water dependent and that there is no practicable 
alternative. 25 PA. CODE § 105.18a(a).

For other wetlands, the department must find that 
adverse environmental impacts are avoided or 
reduced to the maximum extent possible and that 
there is no practicable alternative. 25 PA. CODE § 
105.18(b). There is a rebuttable presumption that 
there is a practicable alternative to a non-water-
dependent project which should have less adverse 
impact on the wetland. 25 PA. CODE § 105.18(b)(3)(i). 
To rebut the presumption, an applicant for a permit 
under this chapter shall demonstrate with reliable 
and convincing evidence and documentation, and the 
department will issue a written finding that the basic 
project purpose cannot be accomplished otherwise, 
and that a reduction in size, scope, configuration 
or density or alternative designs would not accom-
plish the basic purpose of the project. 25 PA. CODE § 
105.18(b)(3)(ii). 

An alternative is practicable if it is available and 
capable of being carried out after taking into consid-
eration construction cost, existing technology and 
logistics. 25 PA. CODE §§ 105.18a(a)(3), 105.18a(b)(2). 
An area not presently owned by the applicant, which 
could reasonably be obtained, utilized, expanded, or 
managed to fulfill the basic purpose of the project 
shall be considered a practicable alternative. 25 PA. 
CODE §§ 105.18a(a)(3), 105.18a(b)(2). 

In reviewing a permit for construction or substantial 
modification of a dam or reservoir, water obstruction 
or encroachment, the department will make a deter-
mination of impact, based on, among other factors, 
the extent to which the purpose of the project is water 
dependent. 25 PA. CODE § 105.14(b). Water depen-
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dency is based on the demonstrated unavailability of 
any alternative location, route or design, and the use 
of location, route or design to avoid or minimize the 
adverse impact of project. 25 PA. CODE § 105.14(b)(7). 
A project is water dependent when it requires access 
or proximity to or siting within the wetland to ful-
fill the basic purposes of the project. 25 PA. CODE § 
105.18a(a)(2). 

Minimization of adverse impacts is part of the depart-
ment’s consideration of impacts in the permit review 
process. 25 PA. CODE § 105.14(b)(7). 

Rhode Island

Avoidance

Rhode Island requires that any activity which many 
alter any freshwater wetlands be accompanied by 
a permit from the Department of Environmental 
Management. R.I. FRESHWATER WETLANDS ACT RULES AND 
REGS. § 5.01. Applicants must demonstrate that all 
probable impacts to freshwater wetlands functions 
and values have been avoided to the maximum extent 
possible. R.I. FRESHWATER WETLANDS ACT RULES AND 
REGS. § 10.02(D)(1). Applicants must consider and 
address the following factors: whether the primary 
proposed activity is water-dependent, or whether it 
requires access to freshwater wetlands as a central 
element of its primary purpose; whether areas on the 
same or other properties owned or controlled by the 
applicant, or reasonably available to the applicant, 
could be used to achieve the project purpose without 
altering any freshwater wetlands; whether alterna-
tive designs, layouts or technologies could be used to 
reduce impacts; whether the applicant has made any 
attempts to avoid alterations to freshwater wetlands; 
and whether feasible alternatives that would not alter 
the natural character of the the freshwater wetlands 
would adversely affect public health, safety, or envi-
ronment. R.I. FRESHWATER WETLANDS ACT RULES AND 
REGS. § 10.02(D)(1). 

A property is reasonably available if, in whole or in 
part, it can be acquired without excessive cost, taking 
individual circumstances into account, or… may be 
obtained without excessive hardship. R.I. FRESHWATER 
WETLANDS ACT RULES AND REGS. § 10.02(D)(1)(c). 
Identical avoidance and minimization requirements 
apply to applicants who request a preliminary deter-

mination. R.I. FRESHWATER WETLANDS ACT RULES AND 
REGS. § 9.02(D) 

If impacts cannot be avoided, the applicant must dem-
onstrate that there the impacts have been reduced 
to the extent possible. R.I. FRESHWATER WETLANDS ACT 
RULES AND REGS. § 10.02(D)(2). To meet the minimi-
zation requirement, applicants must consider and 
address the following: whether the scale of the project 
could be reduced and still meet the project purpose; 
whether the proposed project is necessary at the 
proposed location or whether another location within 
the site could meet the project purpose; whether 
there are feasible alternative designs that would still 
achieve the project purpose; and whether a reduction 
in the scale or a relocation of the proposed project 
could result in adverse consquences to public health, 
safety, or the environment. R.I. FRESHWATER WETLANDS 
ACT RULES AND REGS. § 10.02(D)(2).

Reasonably available is defined as properties which, 
either in whole or in part, can be acquired without 
excessive cost, taking individual circumstances into 
account, or, in the case of property owned or con-
trolled by the same family, entity, group of affiliated 
entities, or local, state or federal government, may be 
obtained without excessive hardship. R.I. FRESHWATER 
WETLANDS ACT RULES AND REGS. § 10.02(D)(1)(c).

Rhode Island enumerates a long list of methods for 
avoiding or minimizing impacts when constructing 
on housing lots, wetland crossings, or subdivision. 
R.I. FRESHWATER WETLANDS ACT RULES AND REGS. §§ 
9.02(D)(3), 10.02(D)(2). 

Applicants submitting an application to alter for a 
significant alteration (as opposed to simply a request 
for preliminary determination required for “insignifi-
cant alterations”28) must meet the higher standards of 
documenting impacts and efforts to avoid, eliminate, 
or reduce impacts to certain enumerated review crite-
ria. R.I. FRESHWATER WETLANDS ACT RULES AND REGS. §§ 
10.02. 

Minimization

If all impacts cannot be avoided, applicants must 
demonstrate in writing that any probable impacts to 
wetlands have been reduced to the maximum extent 
possible. R.I. FRESHWATER WETLANDS ACT RULES AND 
REGS. § 10.02(D). The regulations lay out consider-
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ations the applicant must address to demonstrate 
that the proposed project meets or exceeds the review 
criteria. R.I. FRESHWATER WETLANDS ACT RULES AND REGS. 
§§ 9.02(D)(2), 10.02(D). Applicants must consider 
and address whether the proposed scale, location, 
or design of the project could be altered and still 
meet the project purpose. Id. Rhode Island enumer-
ates a long list of methods for avoiding or minimizing 
impacts. R.I. FRESHWATER WETLANDS ACT RULES AND 
REGS. § 9.02(D)(3). 

Tennessee

Tennessee requires an applicant for an aquatic 
resource alteration permit to design project proposals 
to avoid impacts, minimize them, or provide mitiga-
tion so that the project would result in no net loss. 
TENN. COMP. R. & REGS. §§ 12-4-7-.04(5)(a),12-4-7-
.04(6)(c). The applicant must assess the practicable 
alternatives for the planned activity with a brief sum-
mary in the application. TENN. COMP. R. & REGS. §§ 12-
4-7-.01, 1200-4-.04(5)(a), 1200-4-.04(5)(b). Practicable 
alternative is defined as one that is available and 
capable of being done after taking into consideration 
cost, existing technology, and logistics in light of 
overall project purpose. TENN. COMP. R. & REGS. § 12-4-
7-.03(28). 

Tennessee defines water-dependent activities as those 
that require location in or adjacent to surface waters 
or wetlands in order to fulfill its basic purpose. TENN. 
COMP. R. & REGS. § 12-4-7-.03(37). Minimization is 
required for any proposed activities that, including 
compensatory mitigation, will not result in no net loss, 
as described above.

Vermont

Vermont’s Conditional Use Review Standards include 
avoidance and minimization, as part of a sequence. 
VT. WETLAND RULES § 8.5. Vermont presumes than any 
adverse effect other than a minimal impact, on any 
protected functions of wetlands is undue, and will 
deny the application, unless the mitigation standards 
are met. Vermont defines mitigation as avoidance, 
minimization, and where appropriate, compensation. 
VT. WETLAND RULES § 2.16. A conditional use that will 
have an adverse effect can only be permitted if the 
proposed activity cannot possibly be located outside 
the wetland or on another site owned, controlled, 

or available to satisfy the basic project purpose. VT. 
WETLAND RULES § 8.5(b)(1). Further, practicable mea-
sures must be taken to avoid adverse impacts and if 
avoidance cannot practicably be achieved, the use 
must be planned to minimize adverse impacts on the 
protected functions. VT. WETLAND RULES §§ 8.5(b)(2), 
(b)(3). 

Virginia

Avoidance

The State Water Control Act and Water Protection 
Permit regulations incorporate the federal Clean 
Water Act and Mitigation Sequencing Guidelines. 
VA. CODE § 62.1-44.15:5; 9 Va. Admin. Code § 25-210-
115(A); Guidance Memorandum No. 04-2007, DEQ 
Guidance on Avoidance and Minimization Impacts 
to State Waters, (I), Commonwealth of Virginia 
Department of Environmental Quality Division of 
Water Quality, (Feb. 6, 2004). The applicant must 
demonstrate that practicable alternatives that meet 
the applicant’s purpose have been evaluated, that the 
proposed activity is the least environmentally damag-
ing29 practicable alternative, and must document the 
project purpose and a mitigation plan with a narrative 
description of measures taken to first avoid and then 
minimize impacts. VA. CODE § 16.1-44.15:5(D), VA. 
ADMIN. CODE §§ 25-210-115(A), 25-210-80(B)(1)(e), 
25-210-80(B)(k)(4); Guidance Memorandum No. 04-
2007, DEQ Guidance on Avoidance and Minimization 
Impacts to State Waters, (II)(B), Commonwealth 
of Virginia Department of Environmental Quality 
Division of Water Quality, (Feb. 6, 2004). “Practicable” 
is defined as available and capable of being done after 
taking into consideration cost, existing technology and 
logistics in light of overall project purposes. VA. ADMIN. 
CODE § 25-210-10. The regulations enumerate mea-
sures to avoid and minimize, including reducing the 
size, scope, configuration, or density of the proposed 
project. VA. ADMIN. CODE § 25-210-115(A). Virginia also 
applies the federal requirement to consider alterna-
tives that are not presently owned by the applicant 
but which could reasonably be obtained, utilized, 
expanded or managed. Guidance Memorandum 
No. 04-2007, DEQ Guidance on Avoidance and 
Minimization Impacts to State Waters, (II)(B), 
Commonwealth of Virginia Department of 
Environmental Quality Division of Water Quality, (Feb. 
6, 2004). 
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Water dependency

Virginia follows the federal requirements for water 
dependency, defining the term as activities that 
require access or proximity to or siting within the wet-
land to fulfill [the project’s] basic purpose. Guidance 
Memorandum No. 04-2007, (II)(A), Commonwealth 
of Virginia Department of Environmental Quality 
Division of Water Quality, (Feb. 6, 2004). The agency 
must give full consideration to the applicant’s stated 
purpose when making a water dependency determi-
nation and if the project is found to be non-water 
dependent, than the burden of showing that there 
is no practicable alternatives is higher. Guidance 
Memorandum No. 04-2007, (II)(A), Commonwealth 
of Virginia Department of Environmental Quality 
Division of Water Quality, (Feb. 6, 2004). 

Minimization

As described above, Virginia requires minimiza-
tion to the maximum extent practicable and pro-
vides measures for minimization. Virginia defines 
minimization as lessening impacts by reducing the 
degree or magnitude of the proposed action and its 
implementation, and requires it as the second step 
in the mitigation sequence. VA. ADMIN. CODE § 25-210-
10. It provides minimization measures, described 
above. The Guidelines give further detail on methods 
for minimization including spatial or dimensional 
changes to structure lay-out, site-engineering changes, 
low impact development techniques, directional 
drilling, low pressure tires, converting impacts to 
temporary, and relocating construction staging. 
Guidance Memorandum No. 04-2007, DEQ Guidance 
on Avoidance and Minimization Impacts to State 
Waters, (II)(C)(1-2), Commonwealth of Virginia 
Department of Environmental Quality Division of 
Water Quality, (Feb. 6, 2004). 

Wisconsin

Avoidance and minimization is one of the basic 
concepts of the new wetlands law in Wisconsin. 
Wisconsin DNR, Wetland Compensatory Mitigation: 
Introduction, at http://www.dnr.state.wi.us/org/
water/fhp/wetlands/mitigation/applicantguidance.
shtml (last visited May 30, 2007). Wisconsin requires a 
water quality certification for dredged or fill material 
discharged into a wetland that is not federally defined 
wetland. WIS. STAT. § 281.36(2)(a). The applicant must 
demonstrate that all appropriate and practicable 
measures will be taken to avoid and minimize adverse 
impacts on the wetland before the department may 
consider a mitigation proposal in reviewing the appli-
cation. WIS. STAT. § 281.37(2)(b).

In deciding whether to certify a proposal, the depart-
ment must consider whether it is wetland dependent, 
and consider practicable alternatives to the proposal 
which will avoid and minimize adverse impacts to 
the wetlands and will not result in other significant 
adverse environmental consequences. WIS. ADMIN. 
CODE [N.R.] § 103.08(3). 

A certification may be issued if there are no practi-
cable alternatives which would avoid adverse impacts, 
all practicable measures to minimize adverse impacts 
to the functional values of the affected wetlands have 
been taken, and, including mitigation, there will be 
no significant adverse impacts to wetland functional 
values, water quality or other significant adverse 
environmental impacts. WIS. ADMIN. CODE [N.R.] § 
103.08(4)(a). If the activity is wetland dependent or 
the wetlands are below a certain size or of a certain 
type, the department can limit the scope of the alter-
natives analysis at a pre-application meeting. WIS. 
ADMIN. CODE [N.R.] § 103.08(4)(c).

Wisconsin defines practicable as “available and capa-
ble of being implemented after taking into account 
cost, available technology and logistics in light of 
overall project purposes.” WIS. ADMIN. CODE [N.R.] § 
350.03(23). 
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Notes
1. When an applicant is denied a permit the commissioner or the 
wetlands agency must propose the types of alternatives which the 
applicant may investigate, “provided this subdivision shall not be 
construed to shift the burden from the applicant to prove that he 
is entitled to the permit or to present alternatives to the proposed 
regulated activity.” CONN. GEN. STAT. § 22a-41(b)(2).

2. “To give high priority and preference to uses and facilities which 
are dependent upon proximity to the water or the shorelands imme-
diately adjacent to marine and tidal waters.”

3. “‘Water-dependent uses’ means those uses and facilities which 
require direct access to, or location in, marine or tidal waters and 
which therefore cannot be located inland, including but not limited 
to: Marinas, recreational and commercial fishing and boating facili-
ties, finfish and shellfish processing plants, waterfront dock and 
port facilities, shipyards and boat building facilities, water-based 
recreational uses, navigation aides, basins and channels, industrial 
uses dependent upon water-borne transportation or requiring 
large volumes of cooling or process water which cannot reasonably 
be located or operated at an inland site and uses which provide 
general public access to marine or tidal waters.” CONN. GEN. STAT. § 
22a-92(a)(3).

4. When permitting the placement of pipes and cable, appropri-
ate erosion and sedimentation controls are required to minimize 
impacts on water quality and the surrounding areas. CONN. AGENCIES 
REGS. § 22a-30-11(b)(4). For the erection of water-dependent and 
commercial facilities, the facilities must be designed to minimize 
the destruction of indigenous wetland vegetation. CONN. AGENCIES 
REGS. § 22a-30-11(b)(6)(C). Additionally for erection of water-
dependent industrial and commercial facilities, there must be no 
feasible alternative for accomplishing the applicant’s objective 
which further minimizes adverse impacts. CONN. AGENCIES REGS. § 
22a-30-11(b)(6)(F).

5. Class II wetlands include isolated wetlands that are less than 
50% disturbed, are not otherwise impaired as habitat or for hydro-
logic function, and rare and ecologically important wetlands that 
are more than 50% disturbed or are impaired for habitat or hydro-
logic function. IND. ADMIN. CODE TIT. 327 § 17-1-3 (2).

6. Class III wetlands include isolated wetlands that are at most 
minimally disturbed and support more than minimal habitat and 
hydrologic function or are a rare and ecologically important type. 
IND. ADMIN. CODE TIT. 327 § 17-1-3 (3).

7. This exception is not applied. Madore, supra, note 9.

8. Personal communication with Amanda Sigillito, Chief, Nontidal 
Wetlands and Waterways Division, Maryland Department of the 
Environment (Sept. 13, 2007).

9. Id.

10. Limited projects include an enumerated list of agricultural, pub-
lic works, water front, water supply etc. activities. 310 MASS. CODE 
REGS. 10.53(3)(a – s). Sequence is discretionary for projects that 
propose to alter less than 5000 square feet of bordering vegetative 
wetlands. 310 MASS. CODE REGS. 10.55(4)(b). 

11. This section does not apply to mosquito control, maintenance 
and improvement of agricultural, aquaculture land, cranberry bogs, 
or any project authorized by special act before 1973. MASS. GEN. 
LAWS ch. 131, § 40. Exceptions to the requirement to apply perfor-
mance standards including the alternatives analysis include govern-
ment public works projects in existence in 1996, work related to 

wastewater treatment plants, and minor activities identified in 310 
MASS. CODE REGS. 10.02(2)(b)(1). 310 MASS. CODE REGS. 10.58(6).

12. MA lists the purposes for protection of the riverfront area. Mass. 
Gen. Laws ch. 131, §. None of the general performance standards 
apply when the applicant can show that the riverfront area does not 
play a role in the protection of water supply, groundwater, flood con-
trol, shellfish, wildlife habitat, fisheries or preventing storm damage 
or pollution. 310 MASS. CODE REGS. 10.58(3),(4). 

13. 33 U.S.C § 1344(h); CWA § 404(h).

14. “Inland shallow fresh marshes in which soil is usually water-
logged early during a growing season and often covered with as 
much as six inches or more of water. Vegetation includes grasses, 
bulrushes, spikerushes, and various other marsh plants such as cat-
tails, arrowheads, pickerelweed, and smartweeds. These marshes 
may nearly fill shallow lake basins or sloughs, or may border deep 
marshes on the landward side and are also common as seep areas 
on irrigated lands”. MINN. R. 8420.0110(54a)(C).

15. “Inland deep fresh marshes in which soil is usually covered 
with six inches to three feet or more of water during the growing 
season. Vegetation includes cattails, reeds, bulrushes, spikerushes, 
and wild rice. In open areas, pondweeds, naiads, coontail, water 
milfoil, waterweeds, duckweeds, water lilies, or spattedocks may 
occur. These deep marshes may completely fill shallow lake basins, 
potholes, limestone sinks, and sloughs, or may border open water in 
such depressions.” MINN. R. 8420.0110(54a)(D). 

16. “Inland fresh water, shallow ponds, and reservoirs in which 
water is usually less than ten feet deep and is fringed by a border 
of emergent vegetation similar to open areas of type 4 wetlands.” 
MINN. R. 8420.0110(54a)(E).

17. 33 U.S.C § 1344(h); CWA § 404(h).

18. Id.

19. All freshwater wetland maps in New York are complete. N.Y. 
FRESHWATER WETLANDS PROTECTION ACT § 24-0703; N.Y. COMP. CODES R. 
& REGS. TIT. 6, § 663. Final maps can be amended following regula-
tory requirements. N.Y. FRESHWATER WETLANDS PROTECTION ACT § 24-
0301(6); N.Y. COMP. CODES R. & REGS. TIT. 6, § 664.

20. Wetlands in Adirondack State Park are exempted from the per-
mit requirements, as are activities regulated by the Public Service 
Law, and land-uses approved prior to 1975. N.Y. COMP. CODES R. & 
REGS. TIT. 6, § 663(m,n,o). Wetlands in the Adirondack Park are 
regulated separately. N.Y. FRESHWATER WETLANDS PROTECTION ACT §§ 
24-0801 – 0805; N.Y. ADIRONDACK PARK AGENCY ACT § 27; N.Y. COMP. 
CODES R. & REGS. TIT. 6, § 664.

21. Localities may enact their own wetlands protection laws 
which must be as stringent as the New York Freshwater Wetlands 
Protection Act. N.Y. FRESHWATER WETLANDS PROTECTION ACT § 24-
0501(1).

22. The minimization standard for Class IV (those which provide 
some wildlife and open space benefits and may provide other ben-
efits) wetlands is “must make a reasonable effort to minimize deg-
radation.” N.Y. COMP. CODES R. & REGS. TIT. 6, § 663.5(e). 

23. Personal communication with Roy Jacobson, NYS Department 
of Environmental Conservation Landscape Conservation Section 
Section Bureau of Habitat (Oct. 29, 2007).

24. Antidegradation rules apply to all proposed filing of isolated 
wetlands, though for proposed filling of smaller and lower quality 
(subject to level one or two review) the code requires consideration 
of alternatives on-site. OHIO REV. CODE §§ 6111.022(C), 6111.023(B), 
6111.024(B)(2).
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25. (a) Wetlands assigned to category 1 support minimal wildlife 
habitat, and minimal hydrological and recreational functions as 
determined by an appropriate wetland evaluation methodology 
acceptable to the director. Wetlands assigned to category 1 do 
not provide critical habitat for threatened or endangered species 
or contain rare, threatened or endangered species. (b) Wetlands 
assigned to category 1 may be typified by some or all of the fol-
lowing characteristics: hydrologic isolation, low species diversity, 
a predominance of non-native species (greater than fifty per cent 
areal cover for vegetative species), no significant habitat or wildlife 
use, and limited potential to achieve beneficial wetland functions. 
(c) Wetlands assigned to category 1 may include, but are not limited 
to, wetlands that are acidic ponds created or excavated on mined 
lands without a connection to other surface waters throughout the 
year and that have little or no vegetation and wetlands that are 
hydrologically isolated and comprised of vegetation that is domi-
nated (greater than eighty per cent areal cover) by species includ-
ing, but not limited to: Lythrum salicaria; Phalaris arundinacea; and 
Phragmites australis. OHIO ADMIN. CODE § 3745-1-54(C)(1).

26. (a) Wetlands assigned to category 2 support moderate wildlife 
habitat, or hydrological or recreational functions as determined by 
an appropriate wetland evaluation methodology acceptable to the 
director or his authorized representative. (b) Wetlands assigned to 
category 2 may include, but are not limited to: wetlands dominated 
by native species but generally without the presence of, or habitat 
for, rare, threatened or endangered species; and wetlands which 
are degraded but have a reasonable potential for reestablishing lost 
wetland functions. OHIO ADMIN. CODE § 3745-1-54(C)(2).

27. (a) Wetlands assigned to category 3 support superior habitat, or 
hydrological or recreational functions as determined by an appro-
priate wetland evaluation methodology acceptable to the director 
or his authorized representative. (b) Wetlands assigned to category 
3 may be typified by some or all of the following characteristics: 
high levels of diversity, a high proportion of native species, or high 
functional values. (c) Wetlands assigned to category 3 may include, 
but are not limited to: wetlands which contain or provide habitat or 
threatened or endangered species; high quality forested wetlands, 
including old growth forested wetlands, and mature forested ripar-
ian wetlands; vernal pools; and wetlands which are scarce region-
ally and/or statewide including, but not limited to, bogs and fens. 
OHIO ADMIN. CODE § 3745-1-54(C)(3).

28. R.I. FRESHWATER WETLANDS ACT RULES AND REGS. § 9.01(B)(1).

29. The standard requires the proposed activity is the least environ-
mentally damaging to water quality and fish and wildlife resources. 
VA. ADMIN. CODE § 25-210-115(A).
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