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Summary

Alaska Natives work with the federal government 
in managing resources in the Arctic. Federal con-
sultation with tribes is one of the ways that such 
cooperative management can be achieved. Existing 
federal-level policies require consultation with tribes 
when federal agencies make decisions affecting tribal 
interests in Alaska. Taking into account the unique 
circumstances for tribes in Alaska, it is necessary to 
explore existing consultation policies and procedures, 
highlighting those that strengthen the underlying 
framework and how consultation occurs in practice.

I.	 The Role of Federal Government 
Consultation With Alaska Native Tribes

A.	 The Need for Collaborative Governance With 
Alaska Native Communities

The U.S. Arctic is home for many Alaska Natives—
federally recognized tribal members who have specific 
rights to resources and rights to collaborate in federal 
decisionmaking. Laws, regulations, memoranda, and 
policies help to frame the trust responsibilities of fed-
eral agencies to tribes, and call upon federal agencies to 
work collaboratively with Alaska Native communities 
when making decisions that affect them. Just as impor-
tant, federal agencies have much to gain by working with 
Alaska Native communities. As holders of traditional 
ecological knowledge (TEK), many members of Alaska 
Native communities can help federal agencies make bet-
ter informed decisions about how to manage resources in 
a highly dynamic, isolated, and extreme environment in 
a way that also protects the lives and livelihoods of the 
Arctic communities.

This Article explores the legal and policy mechanisms 
available for federal agencies to formally work with Alaska 
Native communities in managing ocean and coastal 
resources. In Part I, the authors provide an overview of the 
need for consultation and the legal and policy framework 
designed to enable it. In Part II, the authors discuss the trust 
relationship that underpins consultation requirements, 
and Executive Order No. 13175, Consultation and Coor-
dination With Indian Tribal Governments (EO 13175),1 
which details consultation requirements. The section also 
discusses statutory protections for subsistence resources for 
tribes and requirements for tribal participation in decision-
making. Part III summarizes the elements of consultation 
as identified by EO 13175 and other recommendations. 
Part IV compares agency policies based on the elements of 
consultation identified in Part III.

1.	 Consultation and Coordination With Indian Tribal Governments, Exec. 
Order No. 13175 of Nov. 6, 2000, 65 Fed. Reg. 67249, §3 (Nov. 9, 2000).

Authors’ note: The authors express their appreciation for the funding 
provided by Oak Foundation and the Wilburforce Foundation, 
which made the research and writing possible. We also wish to express 
our deep gratitude to John Sky Starkey for his thorough review of 
the Article, and to the many Arctic experts who lent their expertise 
to help us understand the complexities of subsistence management 
and consultation in the U.S. Arctic, with particular thanks to 
Jessica Lefevre for her continued guidance on the legal and social 
frameworks. All errors and omissions are the responsibility of the 
authors alone.
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B.	 Understanding the Legal Framework for Alaska 
Native Communities

Alaska Native communities are represented by an array 
of entities authorized by tribal, state, and federal govern-
ments. These entities have both explicit and potential roles 
to play in managing subsistence resources and engaging in 
the consultation process. While the legal authorities relat-
ing to such entities are addressed throughout this Article, 
it is useful to summarize the key ones at the outset in order 
to understand the immense complexity of government-to-
government consultation in the U.S. Arctic.

At the smallest level of organization is the individual 
village, which can range from tens of people to a few thou-
sand in size. Each Alaska Native village is designated as a 
federally recognized tribe—in all, this includes 229 tribes 
(Figure 1).2 Each village has a tribal government, and 200 
of the villages have a village corporation. A village also may 
have a local and/or regional government under state law 
(e.g., Barrow, Alaska, is home to the North Slope Borough).

A larger unit of organization occurs at the regional 
level, which varies in size and organization based on the 
entity. At the regional level, Alaska Native communities 
are divided into 12 geographic regions that have corre-
sponding regional nonprofit associations and regional cor-
porations (there is also a 13th corporation for nonresident 
Alaska Natives).3 The Alaska Native Claims Settlement Act 
(ANCSA) issued 44 million acres to the regional corpora-
tions. Out of this land, village corporations selected land 
within and near the village to which they own the surface 
rights. The regional corporations retained the rights to sub-
surface resources under village corporation land, as well 
as surface and subsurface rights to the remaining regional 
corporation land. The regional nonprofit Alaska Native 
associations provide health and environmental services for 
the tribes within the region.

Another type of organizational structure is by issue. 
Among these, a variety of co-management bodies are 
authorized by Alaska Native tribes and/or federal law to 
represent tribal interests in managing subsistence resources. 
Known as Alaska Native organizations (ANOs) under the 
Marine Mammal Protection Act (MMPA),4 these co-man-
agement bodies include, for example, the following: Alaska 
Eskimo Whaling Commission (AEWC); Eskimo Walrus 
Commission; Nanuuq Commission; Ice Seal Committee; 
and the Alaska Beluga Whale Committee, among others. 
Another regulatory authority establishes the co-manage-

2.	 See infra notes 13 and accompanying text.
3.	 See infra notes 38-41 and accompanying text. Note that regional nonprofits 

are arms of regional corporations.
4.	 16 U.S.C. §§1361-1421h, ELR Stat. MMPA §§2-410.

ment structure of the Alaska Migratory Bird Co-Manage-
ment Council.

At the state or broader level of organization, some state 
and even international entities bring together leaders to dis-
cuss Alaska Native interests. For example, the Indigenous 
People’s Council for Marine Mammals is comprised of 17 
marine mammal commissions, and the Alaska Federation 
of Natives is a statewide entity with members representing 
villages, Alaska Native corporations, regional nonprofits, 
and other Alaska Native groups.

Figure 1. Alaska Native Entities 
Potentially Relevant to Consultation

All of these types of institutions may have a role to play 
in the consultation process. Specifically, government-to-
government consultation can occur with representatives of 
a few different entities: (1) tribal governments; (2) “autho-
rized intertribal organizations,”5 which receive delegated 
consultation authorities from tribes; and (3) Alaska Native 
corporations. For the purpose of this Article, the authors 
focus on consultation between the federal government and 
federally recognized tribes or authorized intertribal orga-
nizations. Legal mandates for consult with Alaska Native 
corporations are not explored in detail.6

C.	 Consultation Is One Form of Participatory 
Governance

Government-to-government consultation is one element 
of a broader Alaska Native-federal government framework 
of collaborative and participatory governance. This frame-
work includes a spectrum of participatory activities ranging 
from information-sharing and public notice-and-comment 
processes to consultation and co-management.

Information-sharing and public notice and comment 
are broad mechanisms that include all stakeholders and 

5.	 EO 13175, §§1(d), 5.
6.	 Pub. L. No. 108-199, 118 Stat. 452, as amended by Pub. L. No. 108-447, 

118 Stat. 3267.
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government bodies.  For example, public commenting in 
the context of notice-and-comment rulemaking is a basic 
requirement of the Administrative Procedure Act and other 
federal laws that allow anyone, including Alaska Natives, 
to provide input into a decisionmaking process.7

Other participatory and collaborative processes, 
including consultation and co-management, reflect the 
special status of federally recognized tribes as domestic 
dependent nations. As reviewed in this Article, consulta-
tion requires a higher level of information exchange and 
collaboration than public notice-and-comment require-
ments. Co-management typically requires greater involve-
ment still, involving collaborative research and actions 
under co-management agreements.

These diverse processes create different ways for Alaska 
Natives to engage in federal decisionmaking, which can be 
beneficial. However, the number of different mechanisms 
can also muddle both community and agency understand-
ing of the individual processes and how one is similar to or 
different from another.

This Article addresses the meaning of consultation and 
the policies that implement it in order to better clarify con-
sultation procedures and requirements.

II.	 The Trust Relationship and Alaska 
Native Involvement in Decisionmaking

A.	 The Federal Trust Responsibility

The Bureau of Indian Affairs notes that

[t]he federal Indian trust responsibility is .   .  .  a legally 
enforceable fiduciary obligation on the part of the United 
States to protect tribal treaty rights, lands, assets, and 
resources, as well as a duty to carry out the mandates of 
federal law with respect to American Indian and Alaska 
Native tribes and villages.8

The federal government’s trust responsibilities devel-
oped out of the history of the federal government’s treaty-
making with tribes.9 In part, because tribes were often at a 
disadvantage when making treaties with the U.S. govern-
ment, the U.S. Supreme Court and lower courts have inter-
preted treaties by resolving unclear language in favor of 
tribes.10 This interpretation also applies to statutes, and the 
Supreme Court has ruled that “statutes passed for the ben-
efit of the dependent Indian tribes or communities are to 

7.	 Public comments are also required by some individual statutes, such as the 
Magnuson-Stevens Fishery Conservation and Management Act (Magnu-
son-Stevens Act, or MSA), Pub. L. No. 94-265, as amended by Pub. L. No. 
109-479, 16 U.S.C. §§1801 et seq., and the Outer Continental Shelf Lands 
Act (OCSLA), Pub. L. No. 106-580, 43 U.S.C. §§1301 et seq.

8.	 U.S. Department of the Interior, Bureau of Indian Affairs, Frequently Asked 
Questions, http://www.bia.gov/FAQs/index.htm (last visited July 18, 2013).

9.	 Rebecca Tsosie, The Conflict Between the “Public Trust” and the “Indian Trust” 
Doctrines: Federal Public Land Policy and Native Nations, 39 Tulsa L. Rev. 
271 272-74 (2003) (describing the origins of the Indian trust doctrine); see 
also Seminole Nation v. United States, 316 U.S. 286, 296-97 (1942).

10.	 See, e.g., Winters v. United States, 207 U.S. 564 (1908); see also Minnesota 
v. Mille Lacs Band of Chippewa Indians, 526 U.S.  172, 29 ELR 20557 
(1999).

be liberally construed, doubtful expressions being resolved 
in favor of the Indians.”11 However, federal agencies must 
balance these trust responsibilities with other federal man-
dates, including protection of the environment and federal 
lands and waters12 and other statutory duties.

Consultation requirements derive from this fundamen-
tal trust responsibility of the U.S. government to protect 
Native American rights and resources. Over 80,000 Alaska 
Natives are members of the 229 designated federal Indian 
tribes in Alaska,13 and thus encompassed within consulta-
tion directives.

B.	 Executive Policies Related to Tribal Consultation 
and Coordination

In 2000, President William J. Clinton issued EO 13175. 
The Order establishes consultation requirements for 
all federal agencies, recognizing that Native American 
tribes are considered domestic dependent nations with 
inherent sovereign powers recognized by the U.S. Con-
stitution, treaties, statutes, executive orders, court deci-
sions, and policies.14

To ensure that the federal government satisfies its 
trust duties, the Executive Order establishes criteria to 
be applied when a federal agency is “formulating and 
implementing policies that have tribal implications.”15 
The EO defines “[p]olicies that have tribal implications” 
as “regulations, legislative comments or proposed legis-
lation, and other policy statements or actions that have 
substantial direct effects on one or more Indian tribes, 
on the relationship between the Federal Government 
and Indian tribes, or on the distribution of power and 
responsibilities between the Federal Government and 
Indian tribes.”16

11.	 Alaska Pacific Fisheries Co. v. United States, 248 U.S. 78, 79 (1918).
12.	 Tsosie, supra note 9 (advocating consultation and co-management as a way 

to resolve potential conflicts); Mary Turnipseed et al., Legal Bedrock for Re-
building America’s Ocean Ecosystems, 324 Sci. 183 (2009) (discussing federal 
public trust obligations).

13.	 See, e.g., Office of American Indian Trust, Department of the Interior, De-
partmental Manual Part 512, ch. 2, Departmental Responsibilities for In-
dian Trust Resources. The U.S. Department of the Interior publishes a list 
of federally recognized sovereign tribes, which includes 227 Native Alaskan 
tribes and villages. 25 U.S.C. §479a; 77 Fed. Reg. 47868 (Aug. 10, 2012). 
An Indian tribe is “Indian or Alaska Native tribe, band, nation, pueblo, 
village, or community that the Secretary of the Interior acknowledges to 
exist as an Indian tribe pursuant to the Federally Recognized Indian Tribe 
List Act of 1994, 25 U.S.C. §479a.” EO 13175, supra note 1, §1(b). See 
also Department of the Interior, Indian Entities Recognized and Eligible to 
Receive Services From the United States Bureau of Indian Affairs, 75 Fed. 
Reg. 60810 (Oct. 1, 2010).

14.	 Specifically, EO 13175 states that
[t]he United States has a unique legal relationship with Indian trib-
al governments as set forth in the Constitution of the United States, 
treaties, statutes, Executive Orders, and court decisions. Since the 
formation of the Union, the United States has recognized Indian 
tribes as domestic dependent nations under its protection. The Fed-
eral Government has enacted numerous statutes and promulgated 
numerous regulations that establish and define a trust relationship 
with Indian tribes.

	 EO 13175, §3, supra note 1.
15.	 EO 13175, supra note 1.
16.	 Id. §1(b).
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When developing policies that have tribal implications, 
EO 13175 calls upon federal agencies17 to recognize the 
unique legal relationship with Indian tribes as domes-
tic dependent nations; to work with Indian tribes on a 
government-to-government basis; and to acknowledge the 
right of Indian tribes to self-government and tribal self-
determination. As recognized by the EO, federal statutes 
and regulations “establish and define a trust relationship,” 
and it is a fundamental principle of the federal govern-
ment to “work with Indian tribes on a government-to-
government basis to address issues concerning Indian 
tribal self-government, tribal trust resources, and Indian 
tribal treaty and other rights.”18

EO 13175 defines a general consultation requirement 
for agencies.  When developing regulatory policies with 
tribal implications, each agency must have “an account-
able process to ensure meaningful and timely input by 
tribal officials.”19 The consultation process is to be car-
ried out with “tribal officials,” defined as “elected or 
duly appointed officials of Indian tribal governments 
or authorized intertribal organizations.”20 Furthermore, 
agencies are required to designate an official tasked with 
implementing the EO, and to submit a description of the 
agency’s consultation process to the Office of Manage-
ment and Budget (OMB).

The Executive Order establishes additional specific 
requirements under three different circumstances in 
which the federal government’s actions have implica-
tions for tribes: (1)  formulating and implementing 
policies; (2) creating legislative proposals; and (3) devel-
oping regulations.

(1)	For formulating and implementing policies with 
tribal implications—which include policies, regula-
tions, and legislation—EO 13175 outlines certain 
policymaking criteria: the federal government must 
encourage tribes to develop their own policies; defer 
to tribal standards when possible; and consult with 
tribal officials when determining whether to estab-
lish federal standards.21

(2)	When creating legislative proposals, agencies are 
to satisfy the same procedures as required for for-
mulating policies with tribal implications, and to 
certify to OMB that the EO requirements have 
been met.

(3)	When developing regulations that have tribal impli-
cations and either (a)  impose unfunded costs on 
tribal governments not required by statute (and the 
agency has not paid the costs) or (b) preempt tribal 
law, the agency, to the extent practicable and permit-
ted by law, must consult with tribal officials early in 

17.	 “Agencies” are defined as “any authority of the United States that is an 
‘agency’ under 44 U.S.C. 3502(1), other than those considered to be inde-
pendent regulatory agencies, as defined in 44 U.S.C. 3502(5).” Id. §1(c).

18.	 Id. §2.
19.	 Id. §5(a).
20.	 Id. §1(d).
21.	 Id. §3.

the process of developing the proposed regulation, as 
well as satisfy the criteria for formulating and imple-
menting policies.22 When publishing such final reg-
ulations, the agency must document the consulta-
tion with a “tribal summary impact statement” in 
the Federal Register and show the extent to which 
the agency has met the concerns of tribal officials.23 
Additional requirements include that the agency 
must provide OMB with copies of written com-
munication between tribes and agencies.24 Further, 
when the consultation concerns issues that relate 
to tribal self-government, tribal trust resources, or 
Indian tribal treaty or other rights, agencies should 
“explore, and where appropriate, use” consensual 
decisionmaking mechanisms (including negotiated 
rulemaking).25

Almost one decade after EO 13175 was issued, Presi-
dent Barack Obama revived the Order in November 2009, 
when he released a memorandum requiring agencies to 
develop detailed plans of action to implement EO 13175.26 
Agencies were directed to draft plans within 90 days of the 
issuance of the memorandum, to submit progress reports 
on the plans to OMB by August 2, 2010, and to submit 
annual progress reports thereafter. Departments and agen-
cies were to consult with Indian tribes and tribal officials 
to develop the action plans27 and to designate an agency 
official to coordinate implementation plans and progress 
reports.

In July 2010, OMB issued guidance to clarify agency 
requirements for consultation and progress reports, and 
to update earlier guidance on EO 13175. One of the issues 
that the OMB Guidance addresses is the role of the tribal 
consultation official, who has the “principal responsibil-

22.	 This specific process applies only when developing “regulations.” EO 13175, 
supra note 1, §5(b). However, the requirement to consult, guided by the 
agency’s plan or policy for consultation, applies to all “regulatory policies” 
that have tribal implications. §5(a).

23.	 §5(b) and (c). The National Marine Fisheries Service (NMFS) has included 
a tribal impact summary statement for two final fisheries rules in 2010. 
See Fisheries of the Exclusive Economic Zone Off Alaska; Chinook Salmon 
Bycatch Management in the Bering Sea Pollock Fishery, 75 Fed. Reg. 53026 
(Aug. 30, 2010) (final rule); Fisheries of the Exclusive Economic Zone Off 
Alaska; Bering Sea Subarea, 75 Fed. Reg. 41123 (July 15, 2010) (proposed 
regulations); Fisheries of the Exclusive Economic Zone Off Alaska; Chi-
nook Salmon Bycatch Management in the Bering Sea Pollock Fishery, 75 
Fed. Reg. 14016 (Mar. 23, 2010) (proposed regulations); and Fisheries of 
the Exclusive Economic Zone Off Alaska; Modified Nonpelagic Trawl Gear 
and Habitat Conservation in the Bering Sea Subarea, 75 Fed. Reg. 61642 
(Oct. 6, 2010) (final rule).

24.	 EO 13175, supra note 1, §5(b) and (c).
25.	 Id. §5(d). The Negotiated Rulemaking Act of 1996, 5 U.S.C. §§501 et seq., 

applicable to all agencies, defines “negotiated rulemaking,” as “rulemaking 
through the use of a negotiated rulemaking committee” (§502(6)), which 
is in turn defined as “an advisory committee established by an agency in 
accordance with this subchapter and the Federal Advisory Committee Act 
to consider and discuss issues for the purpose of reaching a consensus in the 
development of a proposed rule” (§502(7)). Consensus means “unanimous 
concurrence among the interests represented on a negotiated rulemaking 
committee,” unless the committee defines it differently (§502(2)).

26.	 Presidential Memorandum for the Heads of Executive Departments 
and Agencies on Tribal Consultation (Nov.  5, 2009), available at http://
www.whitehouse.gov/the-press-office/memorandum-tribal-consultation-.
signed-president.

27.	 Id. at 1.
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ity for the agency’s implementation” of the Executive 
Order.  It calls upon agency tribal consultation officials 
to “assure that the agency program personnel have con-
sidered the fundamental principles and policymaking cri-
teria stated in [the EO] in formulating or implementing 
policies, and in the development of legislative proposals, 
that have tribal implications.”28 Although EO 13175 “is 
not intended to create any right, benefit, or trust responsi-
bility, substantive or procedural, enforceable at law,”29 the 
OMB Guidance states that the tribal consultation official 
must certify that the Executive Order requirements are 
met “in a meaningful and timely manner” when submit-
ting draft regulations to OMB.30 Although tribal benefi-
ciaries do not have the right to enforce the consultation 
policies of the Executive Order in court, the Executive 
Order is a mandate to agencies to fulfill trust obligations 
in part through consultation.

Until 2010, the consultation requirements only applied 
to federal decisions that could impact Indian tribes.31 
Through a provision in a 2010 omnibus bill, the require-
ment for OMB and agencies to consult with tribes under 
EO 13175 was explicitly extended to include Alaska Native 
corporations, and the OMB Guidance calls for all federal 
agencies to consult with Alaska Native corporations “on 
the same basis as Indian tribes.”32 It may be noted that the 
corporations, as for-profit entities, may or may not have 
interests consistent with tribal interests. Further, because 
village corporations own only the surface rights to their 
land, while regional corporations own the subsurface 
rights, there may be conflicting interests between the vil-
lage and regional corporations.

C.	 The Trust Relationship and Alaska Native Rights 
to Subsistence Resources

Satisfying tribal trust responsibilities through govern-
ment-to-government consultation is uniquely challeng-
ing in Alaska. This is due, in part, to issues involving the 
extent of tribal rights to subsistence resources retained 
by Alaska Natives, the number of designated tribes, the 
structure of the Alaska Native governance framework, the 

28.	 Peter Orszag, Memorandum for the Heads of Executive Departments and 
Agencies, and Independent Regulatory Agencies on Guidance for Imple-
menting E.O. 13175, “Consultation and Coordination With Indian Tribal 
Governments,” 2-3 (July 30, 2010) [hereinafter OMB Guidance].

29.	 EO 13175, supra note 1, §10 (Judicial Review).
30.	 OMB Guidance, supra note 28, at 4.
31.	 EO 13175, supra note 1, §1(b).
32.	 OMB Guidance, supra note 28. The memorandum stated that

pursuant to Pub. L. 108-199, 118 Stat. 452, as amended by Pub. 
L. 108-447, 118 Stat. 3267, OMB and all Federal agencies are re-
quired to “consult with Alaska Native corporations on the same ba-
sis as Indian tribes under Executive Order No. 13175.” SEC. 161. 
The Consolidated Appropriations Act requires that [t]he Director 
of the Office of Management and Budget shall hereafter consult 
with Alaska Native corporations on the same basis as Indian tribes 
under Executive Order No. 13175.

	 Consolidated Appropriations Act, 2004, Pub. L. No. 108-199, Div. H. Sec. 
161, 118 Stat. 3, 452 (2004), as amended by Consolidated Appropriations 
Act, 2005, Pub. L. No. 108-447, Div. H., Title V. Sec. 518, 118 Stat. 2809, 
3267 (2004).

remote location and difficulty of reaching Alaska Native 
villages, and the myriad laws designed to manage use of 
key trust resources.

As discussed in the previous section, all federal agencies 
are to consult with tribal officials on federal policy, regula-
tory, or legislative actions that may have substantial effects 
on tribes, their relationship with the federal government, 
or the distribution of power between tribes and the fed-
eral government. A particularly important issue for Alaska 
Native communities, and one that often triggers federal-
tribal consultation, is the protection of subsistence fishing 
and hunting practices and resources. Several statutes protect 
Alaska Native subsistence rights to marine and other liv-
ing resources, in particular through provisions that exempt 
Alaska Natives’ subsistence harvest from prohibitions on 
take. These provisions are described in this section.33

As explained in Secretarial Order 3206, which sets out 
the tribal obligations of the Secretaries of the U.S. Depart-
ments of the Interior (DOI) and Commerce (DOC) 
under the Endangered Species Act (ESA),34 “tribal trust 
resources” are defined as “natural resources, either on or 
off Indian lands, retained by, or reserved by or for Indian 
tribes through treaties, statutes, judicial decisions, and 
executive orders, which are protected by a fiduciary obliga-
tion on the part of the United States.”35 Based on this defi-
nition, those subsistence resources to which Alaska Natives 
have legal hunting and fishing rights are among the “tribal 
trust resources.”36 Therefore, the federal government’s trust 
responsibility to Alaska Native tribes requires government-
to-government consultation when a federal agency takes 
actions that may affect subsistence resources.37

33.	 The authors provide a more extensive exploration of the information sum-
marized here about Alaska Native marine subsistence hunting and fishing 
rights and the existing and potential management roles for Alaska Natives 
in a forthcoming paper in the Fla. A&M U. L. Rev. (forthcoming 2013).

34.	 16 U.S.C. §§1531-1544, ELR Stat. ESA §§2-18.
35.	 Secretarial Order 3206, American Indian Tribal Rights, Federal-Tribal Trust 

Responsibilities, and the Endangered Species Act (June 5, 1997), issued by 
the Secretary of the Interior and the Secretary of Commerce.

36.	 Secretarial Order 3225 is an Alaska-specific DOI Order that supplements 
Secretarial Order 3206 by expanding the recognized tribes to include An-
nette Island Reserve, which is a formally designated Indian reservation. The 
order also expands upon the consultation policy for DOI. DOI, Secretarial 
Order 3225, Endangered Species and Subsistence Uses in Alaska (supple-
ment to Secretarial Order 3206) (Jan. 19, 2001).

37.	 See Klamath Tribes v.  United States, 1996 WL 924509 (D.  Or.  Oct.  2, 
1996) (consultation required before sale of timber from tribal land “to avoid 
adverse effects on treaty resources”); Yakima Nation v. U.S. Dept. of Agric., 
2010 WL 3434091 (E.D. Wash.  Aug.  30, 2010) (requiring consultation 
before placing landfill next to tribal lands, because would interfere with 
tribe’s treaty-protected hunting, gathering, and fishing rights); Quechan 
Tribe of Fort Yuma Indian Reservation v.  U.S.  Dept.  of Interior, 755 F. 
Supp. 2d 1104 (S.D. Cal. 2010) (requirements under the National Historic 
Preservation Act); California Wilderness Coalition v. U.S. Dept. of Energy, 
631 F.2d 1072 (9th Cir. 2011) (Energy Policy Act requirements to consult 
in developing electrical transmission congestion studies); cf. Center for Bio-
logical Diversity v. Salazar, slip op. 2011 WL 6000497 (D. Ariz., Nov. 30, 
2011) (in the context of a challenge to a DPS listing, the court found that, 
in contrast to other situations that involve tribal treaty rights or specific 
statutory or regulatory requirements, “Congress and Interior have not im-
posed such consultation obligations in the ESA context.” Therefore, the 
court would not impose specific standards when statute or regulations did 
not specify them).
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While the trust responsibility applies broadly, the 
contours of its application depend on the particular 
rights or statutes involved.38 Regarding the subsistence 
rights of Alaska Natives, there are several relevant doc-
trines, statutes, and judicial decisions that outline sub-
sistence rights and delineate the federal government’s 
trust responsibilities.  This section briefly reviews these 
rights and authorities.

The 1958 Alaska Statehood Act forbade the state from 
taking lands held by Alaska Natives under aboriginal 
title,  under legally cognizable rights, or “by the United 
States in trust for said natives.”39 During the next decade, 
conflict developed over land title and native claims, espe-
cially with the discovery of oil on the North Slope, and 
Congress passed the ANCSA of 1971 to address these 
conflicts.40 ANCSA created the current land tenure 
framework for Alaska Natives.41 As described previously, 
the Act established 13 for-profit regional native corpo-
rations and 200 smaller village corporations.42 The Act 
extinguished all land claims based on aboriginal use, 
right, or title and all aboriginal hunting and fishing 
rights in Alaska. In exchange, village corporations could 
claim a prescribed amount of land in the area where their 
township was situated, proportional to the size of the vil-
lage, but the rights of village corporations are limited to 
the surface estate.43 An additional 44 million acres was 
conveyed to regional corporations, which also own the 
subsurface resources under village corporation land.44

The territorial scope of extinguished Alaska Native 
claims and rights is limited, in part, by the phrase “in 
Alaska.”45 Specifically, ANCSA provides that “[a]ll aborigi-
nal titles, if any, and claims of aboriginal title in Alaska 
based on use and occupancy, including submerged land 
underneath all water areas, both inland and offshore, and 
including any aboriginal hunting or fishing rights that may 
exist, are hereby extinguished.”46 However, as courts have 
noted, ANSCA applies to state lands and state waters out 
to three miles, so Alaska Natives may retain aboriginal 

38.	 See United States v. Mitchell, 463 U.S. 206, 225 (1983) (federal trust rela-
tionship includes a general trust responsibility, specific statutory responsi-
bilities, and a fiduciary relationship when the federal government manages 
tribal assets); Tsosie, supra note 9, at 276-77; Gros Ventre Tribe v. Unit-
ed States, 469 F.2d 801, 810 (9th Cir.  2006); Shoshone-Bannock Tribes 
v. Reno, 56 F.2d 1465, 1482 (D.C. Cir.  1995); United States v.  Jicarilla 
Apache Nation, 131 S. Ct. 2313, 180 L. Ed. 2d 187 (2011) (common law 
of trusts did not require more than specific statutory provisions that asserted 
that fulfilled trust obligation to tribes); Curtis G. Berkey, Rethinking the Role 
of the Federal Trust Responsibility in Protecting Indian Land and Resources, 83 
Denver Univ. L. Rev. 1069 (2006).

39.	 Alaska Statehood Act, 48 U.S.C.A. ch. 2 §4 (1958).
40.	 James D. Linxwiler, Alaska Native Claims Settlement Act at 35: De-

livering on the Promise, Paper 12 53rd Annual Rocky Mountain 
Mineral Law Institute (2007), available at http://www.lbblawyers.com/
ANCSA%20at%2035%20Delivering%20on%20the%20Promise%20
Proof%2010-25-07.pdf.

41.	 43 U.S.C.A. §1621(c).
42.	 43 U.S.C.A. §1606.
43.	 43 U.S.C.A. §1607.
44.	 43 U.S.C.A. §1611 (b).
45.	 Public Lands Act, 43 U.S.C. §1603(b).
46.	 Emphasis added. Public Lands Act, 43 U.S.C. §1603(b).

hunting and fishing rights in federal waters and claims to 
the submerged lands on the outer continental shelf.47

Although ANCSA formally extinguished aboriginal 
claims in Alaska, Congress intended that Alaska Natives 
maintain subsistence rights48 and believed that the Sec-
retary of the Interior had the power to and would protect 
those rights.49 Congress subsequently passed the Alaska 
National Interest Lands Conservation Act (ANILCA), 
in part with the intent to protect Alaska Native subsis-
tence rights.50

Under ANILCA, special status is given to subsis-
tence harvesting of wildlife on federal lands in Alaska.51 
ANILCA provides that fish and wildlife taken on federal 
public land for non-wasteful subsistence purposes shall be 
afforded priority over the taking of fish and wildlife for 
all other purposes.  It is important to note, however, that 
ANILCA does not apply to endangered species, marine 
mammals, migratory birds, marine fisheries, or marine 
invertebrates.52 

The Federal Subsistence Board administers the subsis-
tence harvest of fish and wildlife on federal public lands in 
Alaska. It is made up of the U.S. Fish and Wildlife Service 
(FWS), National Park Service, Bureau of Land Manage-
ment, Bureau of Indian Affairs, the U.S.  Forest Service, 
and two rural representatives.53 When making its deci-
sions, the Federal Subsistence Board must give deference 
to the subsistence recommendations of the Regional Advi-

47.	 Amoco Production Co.  v.  Gambell, 480 U.S.  531, 533, 17 ELR 20574 
(9th Cir.  1987).  The U.S.  Court of Appeals for the Ninth Circuit has 
held that ANCSA did not extinguish any preexisting aboriginal rights on 
the outer continental shelf (Village of Gambell v. Hodel, 869 F.2d 1273, 
19 ELR 21150 (9th Cir. 1989)), and Supreme Court decisions hold that 
the reserved rights doctrine applies (United States v. Winans, 198 U.S. 371 
(1905); Winters v. United States, 207 U.S. 564 (1908)). The reserved rights 
doctrine states that any rights not explicitly granted by a tribe to the federal 
government are reserved by that tribe. This doctrine supports Alaskan Na-
tives’ rights to marine subsistence resources where they have not otherwise 
been limited See Amoco Production, 480 U.S. 531. Under the ESA, the U.S. 
Court of Appeals for the District of Columbia (D.C.) Circuit has found a 
federal trust responsibility to protect Alaska Natives’ subsistence resources, 
although the responsibility was discharged by carefully taking into account 
the needs of the Alaska Natives under the statute. North Slope Borough v. 
Andrus 486 F. Supp. 332, 10 ELR 20115 (D.D.C. 1980), affd in part and 
revd in part, 642 F.2d 589, 614, 10 ELR 20832 (D.C. Cir. 1980).

48.	 David S. Case & David A. Voluck, Alaska Natives and American Laws, 
291-92 (3d ed.  2012) (“Congress viewed neither the extinguishment of 
hunting and fishing rights nor the absence of specific subsistence provisions 
as the end of Alaska Native subsistence interests”) (citing H.R. Conf. Rep. 
No. 92-746, 92d Cong., 1st Sess. (Dec. 14, 1971).

49.	 See H.R.  Conf.  Rep.  No. 92-746, at 24 (1971), reprinted in 1971 
U.S.C.C.A.N. 2247, 2250. (“The conference committee, after careful con-
sideration, believes that all Native interests in subsistence resource lands can 
and will be protected by the Secretary through the exercise of his existing 
withdrawal authority.”) (cited in Jack McGee, Subsistence Hunting and Fish-
ing in Alaska: Does ANILCA’s Rural Subsistence Priority Really Conflict With 
the Alaska Constitution?, 27 Alaska L. Rev. 221, 228 (2010); Regina M. 
Cutler, A Question of Trust: The Role of Alaskan Native Tribes in Natural 
Resource Damage Action, p. 24 (2000), available at http://www.msaj.com/
papers/alaska.htm; S. Conf. Rep. No. 481, 92d Cong., 1st Sess.  (1971); 
H.R. Conf. Rep. No. 746, 92d Cong., 1st Sess. (1971).

50.	 Alaska National Interest Lands Conservation Act, Pub.  L.  No.  96-
487, §§801, 802 (1980). ANILCA’s language applies generally to all 
rural Alaskans.

51.	 16 U.S.C.A. §3114.
52.	 16 U.S.C.A. §3125.
53.	 36 C.F.R. §242.10.
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sory Councils, made up of 70% rural subsistence, typically 
tribal, representatives.54

In addition to subsistence rights under ANILCA, other 
federal laws, such as the ESA, the MMPA, and the Migra-
tory Bird Treaty Act, have provisions that protect Alaska 
Native subsistence rights.  These rights include rights to 
resources and, in some instances, rights to share manage-
ment responsibilities with the federal government. Interna-
tional instruments, and U.S. statutes that help implement 
them, also recognize the rights of Alaska Natives to sub-
sistence resources.  Among these resources are fur seals, 
migratory birds, polar bears, and bowhead whales; Alaska 
Natives also have the rights to share management respon-
sibilities for the resources. The following section provides a 
brief overview of these laws and their subsistence provisions.

The ESA generally prohibits the taking of endangered and 
threatened species in the United States.  It, however, pro-
vides an exemption for Alaska Native subsistence harvest.55 
Any Alaska Native, or non-native who permanently resides 
in an Alaskan village, is exempt from the prohibition on 
the take of endangered species, as long as the take is for 
subsistence purposes and is not accomplished in a wasteful 
manner.56 Subsistence use is defined to include the sale of 
edible products sold for native consumption in native vil-
lages and towns in Alaska.57 An exemption for non-edible 
byproducts, made into native handicrafts, allows them 
to be sold in interstate commerce.58 Restrictions on take  
can only be imposed if the protected species in question 
is being negatively affected by subsistence harvest.59 Such 
regulations must be preceded by public notice and hear-
ings, and must be removed once it is determined that the 
regulations are no longer needed.60

The MMPA imposes a moratorium on the take of all 
marine mammals and importation of their products, with 
some exceptions.61 One exemption from the prohibition 
on take is for Alaska Native subsistence harvests of marine 
mammals.62 Any Alaska Native who dwells along the coast 
of the North Pacific or the Arctic Ocean is exempt from 
the moratorium on the taking of marine mammals, and 
may take marine mammals for subsistence consumption63 
and to create native articles of handicraft, if the resources 

54.	 The Regional Advisory Councils also have a role under §810(a) of ANILCA. 
Before a federal agency disposes of land, it must give notice to local com-
mittees and regional councils, as well as state agencies, and hold a hearing 
in the area of the proposed action.  In its final decision, the agency must 
determine that any restriction of subsistence uses is necessary and consistent 
with “sound management practices” and involves the minimum impact on 
public lands and it must take steps to minimize adverse impacts on subsis-
tence uses. 16 U.S.C. §3120(a).

55.	 ESA, 16 U.S.C. §§1538-39.
56.	 16 U.S.C.A. §§1539(e)(1)-(2).
57.	 16 U.S.C.A. §1539(e)(3)(i).
58.	 16 U.S.C.A. §1539(e)(1)(B).
59.	 16 U.S.C.A. §1539(e)(4).
60.	 Id.
61.	 MMPA, 16 U.S.C. §§1371-72.
62.	 16 U.S.C.A. §1371(b).
63.	 16 U.S.C.A. §1371(b)(1).

are harvested in a non-wasteful manner.64 The MMPA 
provides that edible portions of marine mammals may 
be sold in native villages and towns for native consump-
tion and that native handicrafts may be sold in interstate 
commerce.65 Regulations may be imposed if the Secretary 
decides a stock of marine mammal is becoming depleted.66

The MMPA also includes a provision for cooperative 
marine mammal management between the federal govern-
ment and Alaska Native organizations.67 A related memo-
randum of agreement provides that individual agreements 
will include funding terms, but that funding is subject to 
the availability of agency appropriations.68

The Migratory Bird Treaty Act protects migratory birds 
by prohibiting, subject to regulation, activities that include 
hunting, killing, possessing, transporting, selling, import-
ing, and exporting certain migratory birds.69 The Act 
includes several seabirds and shorebirds found in Alaska.70 
Hunting is permitted by regulation during fall and win-
ter, but prohibited during the summer.  In 1978, the Act 
was amended to allow Alaska Natives within subsistence 
areas to continue their traditional subsistence harvest of 
migratory birds and their eggs during the closed sum-
mer season,71 subject to regulation by the Secretary of the 
Interior.72 

A treaty protocol with Canada, which the U.S.  Sen-
ate approved in 1997, authorized co-management of the 
subsistence harvest with Alaska Natives, whose representa-
tives were to be given “an effective and meaningful role” in 
conservation of migratory birds, and development of sub-
sistence harvest regulations.73 The Alaska Migratory Bird 
Co-Management Council, formed in 2000 and authorized 
by the protocol, develops proposed subsistence regulations. 
It consists of Alaska Natives and federal and state represen-
tatives who work together as equals to develop proposed 
regulations and guidelines governing subsistence harvest of 
migratory birds.74

64.	 16 U.S.C.A. §1371(b)(2).
65.	 Id.
66.	 16 U.S.C.A. §1371(b)(3).
67.	 16 U.S.C.A.  §1388(a): “The Secretary may enter into cooperative agree-

ments with Alaska Native organizations to conserve marine mammals and 
provide co-management of subsistence use by Alaska Natives.”

68.	 Memorandum of Agreement for Negotiation of Marine Mammal Protec-
tion Act Section 119 Agreements Among the U.S. Department of Com-
merce, National Marine Fisheries Service, the Department of the Interior, 
Fish and Wildlife Service and the Indigenous Peoples Council for Marine 
Mammals, Section VI, p. 7, provides that “Funding for individual agree-
ments will be obligated under agreements executed under section 119 of the 
Marine Mammal Protection Act.”

69.	 16 U.S.C.A. §703.
70.	 50 C.F.R. §10.13.
71.	 50 C.F.R. §93.3.
72.	 16 U.S.C.A. §712.
73.	 Historical Timeline, Alaska Migratory Bird Co-Management Council, 

available at http://alaska.fws.gov/ambcc/ambcc/Historical%20Timeline.
pdf, Protocol Between the Government of the United States of America 
and the Government of Canada Amending the 1916 Convention Between 
Great Britain and the United States of America for the Protection of Migra-
tory Birds in Canada and the United States (1996), art. II(4)(2)(b)(ii).

74.	 50 C.F.R. §92.10.
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The Fur Seal Act,75 which generally prohibits the taking of 
fur seals in the North Pacific,76 allows Indians, Aleuts, and 
Eskimos to take fur seals for subsistence purposes and by 
traditional means.77

Polar bear take and management is governed by a few 
laws and treaties. It is a marine mammal, so take is man-
aged in accordance with the MMPA and it is listed as a 
threatened species under the ESA.  Further, the Interna-
tional Agreement on the Conservation of Polar Bears78 
allows parties to exempt taking “by local people using tra-
ditional methods in the exercise of their traditional rights 
and in accordance with the laws of that Party.”79 An agree-
ment between the United States and Russia80 establishes a 
United States-Russia Polar Bear Commission and calls for 
an Alaska Native to be included as one of two members 
of the U.S. delegation.81 In implementing this treaty, §119 
of the MMPA gives the Alaska Nanuuq Commission (the 
ANO representing 15 villages in the management of polar 
bears) authority to co-manage polar bears.

The International Covention for Regulation of Whal-
ing allows “aboriginal subsistence whaling” within agreed-
upon catch limits in the Bering, Chukchi, and Beaufort 
Seas as codified in the Schedule to the International Con-
vention for Regulation of Whaling.82 The U.S.  Whaling 
Convention Act requires compliance with the International 
Convention, and regulations lay out the framework for sub-
sistence harvest of bowhead whales.83 The regulations grant 
the “relevant Native American whaling organization” the 
authority to allocate quotas, monitor the hunt, and tally 
whale strikes and landings.84 It also requires reporting by 
whaling captains and the whaling organization.

The recognition of Alaska Native subsistence rights by 
these statutes and treaties indicates that Alaskan tribal 
trust resources include subsistence resources.  It is these 
rights to resources that trigger government-to-government 
consultation when federal agencies plan actions that could 
affect the resources.

75.	 Fur Seal Act, 16 U.S.C. §§1151-1187.
76.	 16 U.S.C. §1152.
77.	 16 U.S.C. §1153. Aleuts include the tribes of the Aleutian Islands in Alaska.  

Eskimos include the Yup’ik and Inuit people of northern Alaska.
78.	 27 U.S.T. 3918 (Nov. 15, 1973).
79.	 Agreement on the Conservation of Polar Bears, Nov. 15, 1973, 27 U.S.T. 

3918.
80.	 Agreement Between the Government of the United States of America and 

the Government of the Russian Federation on the Conservation and Man-
agement of the Alaska-Chukotka Polar Bear Population, in force Sept 23, 
2007.

81.	 Id. art 8.
82.	 International Convention for the Regulation of Whaling, 1946: Schedule 

¶ 13 (2011).
83.	 Title 50 C.F.R. §§230.1-230.8.
84.	 50 C.F.R. §230.8.

D.	 Examples of Consultation Requirements and 
Other Opportunities for Collaboration

Consistent with the trust responsibilities of the federal gov-
ernment to protect Alaska Natives’ rights to subsistence, 
policies or regulations under the ESA, the MMPA, the 
Outer Continental Shelf Lands Act (OCSLA) (with regard 
to alternative energy development), and the National 
Historic Preservation Act require tribal consultation at 
particular points in decisionmaking. Several statutes also 
require public participation processes beyond the mandates 
of the Administrative Procedure Act, to accommodate the 
interests of the public or particular governing units, which 
can include tribes. This section describes some of the legal 
requirements for agency engagement with Alaska Natives 
during decisionmaking, to provide context for understand-
ing the consultation framework.85

1.	 The National Environmental Policy Act

The National Environmental Policy Act (NEPA)86 is a pro-
cedural law requiring agencies to conduct environmental 
impact statements for all major federal actions that are 
likely to significantly affect the human environment.87 
NEPA regulations allow for “cooperative consultation” 
with tribes.88 These provisions support and could provide a 
procedural mechanism for consultation in the NEPA con-
text, although they do not replace other mandates to con-
sult. Agencies have consulted with tribes during the NEPA 
scoping process and reviewed the adequacy of consulta-
tions in environmental impact statements.

First, NEPA provides the opportunity for tribes to 
participate in the environmental assessment as cooperat-
ing agencies—meaning that tribes work side by side with 
the agency to conduct the environmental review.89 In its 
declaration of policy, NEPA states that its environmental 
goals are to be achieved “in cooperation with State and 
local governments, and other concerned public and pri-

85.	 As noted previously, the authors provide a more extensive discussion of this 
summary of Alaska Native roles in subsistence resource management in a 
forthcoming article in the Fla. A&M U. L. Rev. See supra note 33.

86.	 42 U.S.C. §§4321-4370h, ELR Stat. NEPA §§2-209.
87.	 42 U.S.C. §§4331 et seq.
88.	 40 C.F.R. §1501.1(b), which states that one purpose of agency planning is 

“[e]mphasizing cooperative consultation among agencies before the envi-
ronmental impact statement is prepared rather than submission of adversary 
comments on a completed document.” This regulatory provision combined 
with the potential for a tribe to be designated as a “cooperating agency” (see 
infra note 87 and accompanying text) for the purpose of NEPA would cre-
ate regulatory justification for including tribes as cooperating agencies and 
then consulting early in the NEPA process.

89.	 40 C.F.R. §1508.5 states:
Cooperating agency” means any federal agency other than a lead 
agency that has jurisdiction by law or special expertise with respect 
to any environmental impact involved in a proposal (or a reason-
able alternative) for legislation or other major Federal action sig-
nificantly affecting the quality of the human environment.  The 
selection and responsibilities of a cooperating agency are described 
in Sec. 1501.6. A State or local agency of similar qualifications or, 
when the effects are on a reservation, an Indian Tribe, may by agree-
ment with the lead agency become a cooperating agency.

	 40 C.F.R. §1501 on NEPA and Agency Planning.
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vate organizations.”90 Before developing an environmen-
tal impact statement, action agencies must consult with 
those federal agencies that have relevant jurisdiction or 
expertise with respect to environmental impacts.91 The 
Council for Environmental Quality (CEQ) has promoted 
tribal involvement as cooperating agencies in memoranda 
to both agencies and tribal leaders.92

The Bureau of Ocean Energy Management (BOEM) 
invited tribes to participate as cooperating agencies during 
the preparation of environmental impact statements, such 
as for the 2012-2017 five-year offshore oil and gas leasing 
program. However, actual tribal involvement in Alaska has 
been extremely limited.93 NOAA worked with the AEWC 
as a cooperating agency for the recent bowhead whale 
quota environmental assessment.94

Second, CEQ regulations governing the NEPA scoping 
process require that the agency will “[i]invite the participa-
tion of . . . any affected Indian tribe,”95 implying that tribes 
have the opportunity to become involved early on during 
the scoping stage. Further, agencies frequently use the scop-
ing process as a framework for consulting with tribes and 
subsequently documenting that consultation.96 Scoping is 
the first step in a NEPA process that is designed to help 
the agency frame the suite of issues that may be relevant 
in a NEPA analysis. Agencies may conduct government-
to-government consultations during the scoping and pub-
lic comment periods.97 For example, the National Marine 
Fisheries Service (NMFS) notifies Alaskan Native tribes 
and organizations of the opportunity for consultation 
when it sends a notice of intent for scoping under NEPA 
and when it issues a draft environmental impact statement 

90.	 42 U.S.C. §4331.
91.	 42 U.S.C. §4332.
92.	 July 28, 1999, Memorandum for Heads of Federal Agencies on the Desig-

nation of Non-Federal Agencies to Be Cooperating Agencies in Implement-
ing the Procedural Requirements of the National Environmental Policy 
Act; January 30, 2002, memorandum regarding “Cooperating Agencies in 
Implementing the Procedural Requirements of the National Environmental 
Policy Act”; a Memorandum for Tribal Leaders of February 4, 2002, further 
encouraged tribes to participate as cooperating agencies when they have le-
gal jurisdiction or special expertise on relevant actions.

93.	 Notice of Intent to Prepare and Scope an Environmental Impact State-
ment (EIS) for the Outer Continental Shelf (OCS) Oil and Gas Leasing 
Program for 2012-2017 (Mar.  30, 2010), available at (http://www.doi.
gov/whatwedo/energy/ocs/upload/Scoping-For-5yr-Leasing-Program-on-
OCS-2012-2017.pdf. Bureau of Ocean Energy Management, Outer Con-
tinental Shelf Oil and Gas Leasing Program, 2012-2017; Draft Programmatic 
Environmental Impact Statement, 1-3 (Nov. 2011).

94.	 U.S. Department of Commerce, National Oceanic and Atmospheric Ad-
ministration, National Marine Fisheries Service, Final Environmental Im-
pact Statement for Issuing Annual Quotas to the Alaska Eskimo Whaling 
Commission for a Subsistence Hunt on Bowhead Whales for the Years 
2013-2018 (January 2013).

95.	 40 C.F.R. §1501.7(a)(1).
96.	 See, e.g., National Oceanic and Atmospheric Administration, National 

Marine Fisheries Service, Bering Sea Chinook Salmon Bycatch Manage-
ment, Final Environmental Impact Statement (Dec. 2009); OCS EIS/EA 
BOEMRE 2011-041, Chukchi Sea Planning Area, Oil and Gas Lease Sale 
193 in the Chukchi Sea, Alaska, Final Supplemental Environmental Impact 
Statement, 315-19 (Aug. 2011).

97.	 See, e.g., Bureau of Ocean Energy Management, Regulation and Enforce-
ment, Alaska OCS Region, U.S. Chukchi Sea Planning Area, Oil and Gas 
Lease Sale 193 in the Chukchi Sea, Alaska, Revised Draft Supplemental Envi-
ronmental Impact Statement, OCS EIS/EA BOEMRE 2010-034, at 2.

for comments.98 BOEM (and its predecessor agencies) has 
documented consultation in environmental impact state-
ments.99 Participation may be limited, however, in the case 
of certain federal actions affecting the environment that 
are exempt from NEPA requirements.100

2.	 The Endangered Species Act

Although tribes are exempt from the ESA take prohibition, 
the Secretaries of the Interior and Commerce can regulate 
subsistence harvest if the take will materially and negatively 
affect a protected species.101 The Secretaries must provide 
notice and a hearing before imposing any regulations. DOI 
Secretarial Order 3225, which applies only in Alaska,102 
requires the Secretary to seek the “full and meaningful 
participation in evaluating and addressing conservation 
concerns” of Alaska Natives, tribes, and other Native orga-
nizations whenever there are conservation concerns about 
an endangered or threatened species that Alaska Natives 
also use for subsistence.103

Secretarial Order 3225 sets out requirements for con-
sultation whenever the Secretary identifies conservation 
concerns related to subsistence species that are threataned 
or endangered or seeks to regulate subsistence take. Under 
the requirements, both FWS and NMFS (together, the 
Services)104 are required to work collaboratively with 
Alaska Natives to achieve goals that include preserving 
Alaska Natives’ subsistence rights and minimizing adverse 
impacts on listed species.  Engagement with tribes is to 
take place at several points in decisionmaking105:

98.	 NMFS, Alaska Region, Sustainable Fisheries Division, Tribal Consultation 
Process (2012), https://alaskafisheries.noaa.gov/tc/ (last visited Aug.  14, 
2013) [hereinafter Alaska SFD Consultation Process].

99.	 U.S. Chukchi Sea Planning Area, Oil and Gas Lease Sale 193 in the Chuk-
chi Sea, Alaska, Revised Draft Supplemental Environmental Impact Statement, 
supra note 89, at 2.

100.	Section 7(c) of the Energy Supply and Environmental Coordination Act 
of 1974, 15 U.S.C. §793(c)(1), exempts certain actions under the Clean 
Air Act from NEPA requirements. Second, the Clean Water Act exempts 
discharges from oil and gas exploratory activities from NEPA by excluding 
exploratory wells and activities from the definition of “new source.” There-
fore, the NPDES permits do not require NEPA review.

101.	16 U.S.C. §1539(e)(4).
102.	DOI, Secretarial Order 3225, supra note 36.
103.	16 U.S.C. §1538; §10(e) states in pertinent part:

Except as provided in paragraph (4) of this subsection the provi-
sions of this Act shall not apply with respect to the taking of any 
endangered species or threatened species, or the importation of any 
such species taken pursuant to this section, by—(A)  any Indian, 
Aleut, or Eskimo who is an Alaskan Native who resides in Alaska; 
or (B) any non-native permanent resident of an Alaskan native vil-
lage; if such taking is primarily for subsistence purposes.

	 The §10 subsistence exemption also allows for sale of “byproducts of species 
taken pursuant to this section” when they are made into “authentic native 
articles of handicrafts and clothing.” The provisions do not apply to non-
natives who are not primarily dependent upon the taking of fish and wildlife 
for consumption or sale of authentic native handicrafts.

104.	The policy applies to both NMFS and FWS.
105.	The policy does not specifically set out these stages as sequential, but its lan-

guage implies this sequence. The initial consultation is to take place “at the 
earliest stage after information arises indicating conservation concerns rela-
tive to a species that is listed as endangered or threatened under the ESA and 
also used for subsistence. . . .” After the agency makes a determination that 
subsistence take affects the species, the agency seeks to develop cooperative 
conservation agreements and then to implement them on an on-going basis. 
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(1)	Agencies are to obtain information and input from 
tribes in evaluating and addressing conservation 
concerns, in order to determine whether subsistence 
take is negatively and materially affecting listed 
species;

(2)	Agencies are to work with Alaska Natives to develop 
“cooperative agreements that will conserve the spe-
cies, fulfill the subsistence needs, and preclude the 
need for regulations”;

(3)	Agencies are to ensure to the maximum extent prac-
ticable that Alaska Natives participate in all aspects 
of management of the listed species, including in 
planning, monitoring, enforcement, education, 
research, habitat protection, and recovery projects; 
and

(4)	If regulations are needed, full consultation with 
Alaska Natives is to take place during the develop-
ment and implementation of the regulations.

Secretarial Order 3225 also addresses consultation 
requirements for other provisions of the ESA. It refers to 
existing departmental policy to guide the application of 
other sections of the ESA, such as §7 consultation.106 It 
further states that “[t]he Department of the Interior will 
ensure that consultation with Alaska Natives continues 
on a government-to-government basis as it has to date.”107 
Also, the Order states that DOC will follow the 1995 
American Indian and Alaska Native Policy of the DOC 
for all DOC interactions with Alaska Natives.108

3.	 The Marine Mammal Protection Act

The MMPA contemplates Alaska Native participation 
in decisions that impact marine mammals in at least 
two circumstances. First, the MMPA provides for coop-
erative agreements with Alaska Native organizations and 
co-management of marine mammal subsistence uses.109 
Second, Alaska Natives may be involved in determining 
whether to allow and in the monitoring of incidental take 
and incidental harassment authorizations for offshore oil 
and gas activities.

Alaska Natives are exempt from the prohibition on take 
for subsistence or handicraft purposes.  If the species is 
depleted the federal government may regulate subsistence 
take.110 Alaska Natives may generally regulate their own 

Finally, the agency only develops regulations if “needed,” implying that it 
develops regulations only after it has already attempted to use conservation 
agreements to protect the species.

106.	The Secretary, through the Services, must ensure that agency actions do not 
place or threaten to put species in jeopardy. 16 U.S.C. §1536(a)(2), (3).

107.	Secretarial Order 3225, supra note 36.
108.	Id. The Department of Commerce issued its final consultation policy, 78 

Fed. Reg. 33331, Tribal Consultation and Coordination Policy for the U.S. 
Department of Commerce, June 4, 2013, which “builds upon and expands 
the principles” of the 1995 tribal policy.

109.	NMFS, Alaska Regional Office, Tribal Consultation in Alaska, https://alas-
kafisheries.noaa.gov/tc (last visited Mar. 28, 2013).

110.	16 U.S.C.A. §1371(b).

subsistence take of marine mammals.111 However, §119(a) 
provides for the development of cooperative agreements 
between the Secretary of Commerce or of the Interior and 
Alaska Native organizations, in order to both “conserve 
marine mammals and provide co-management of sub-
sistence use by Alaska Natives.”112 The agreements may 
include provisions for research, regulation, allocation, 
and enforcement.113 The statute also authorizes funding 
for data collection, harvest monitoring, research, and 
developing marine mammal co-management structures. 
A Memorandum of Agreement for the Negotiation of 
MMPA §119 Agreements requires a substantive role for 
Alaska Natives in the agreements. Its principles state that 
“[t]he best way to conserve marine mammal populations 
in Alaska is to provide full and equal participation by 
Alaska Natives in decisions affecting the subsistence man-
agement of marine mammals, to the maximum extent 
allowed by law.”114 Further, decisionmaking under the co-
management agreements is to be through consensus; and 
Alaska Natives are to have equal representation within 
decisionmaking structures. Carrying out the agreements 
entails close cooperation and communication, the use of 
TEK, and information exchange. 

Co-management agreements may provide for joint deci-
sionmaking between Alaska Natives and the agency. The 
agreements may also provide for consultation as a method 
of reaching joint decisions.  For example, an agreement 
with the Ice Seal Committee sets out issues for consulta-
tion between the Committee and NMFS.115 In these cir-
cumstances, consultation is a means to achieve consensus 
on an issue covered by co-management. 

Offshore oil and gas activities can adversely impact 
marine mammals.  Incidental take regulations set out 
specific procedures that companies must follow in order 
to obtain an Incidental Take Authorization or Letter of 
Authorization for activities that may kill or harm “small 
numbers” of marine mammals.  Incidental harassment 
authorizations (IHAs) may be obtained when the effects 
of the oil or gas activity are expected to harass and not 
kill a “small number” of marine mammals, and provide a 
more streamlined process for companies to obtain permis-
sion to affect marine mammals. In both cases, the activity 
must have only “a negligible impact on such species or 
stock and .   .  .  not have an unmitigable adverse impact 
on the availability of such species or stock for taking for 
subsistence uses.”116

111.	See Eric Smith, Some Thoughts on Comanagement, 14 Hastings W.-Nw. J. 
Envtl. L. & Pol’y 763 (Winter 2008).

112.	16 U.S.C. §1388(a).
113.	§119(b), 16 U.S.C. §1388(b).
114.	Memorandum of Agreement for the Negotiation of Marine Mammal Pro-

tection Act Section 119 Agreements, Among U.S.  Department of Com-
merce National Marine Fisheries Service, U.S. Department of Interior Fish 
and Wildlife Service and Indigenous Peoples Council for Marine Mammals 
(Oct. 30, 2006).

115.	Agreement Between the Ice Seal Committee and the National Marine Fish-
eries Service for the Co-Management of Alaskan Ice Seal Populations, Sec-
tion VIII, Consultations (Oct. 25, 2006).

116.	16 U.S.C. §1371(a)(5).
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Incidental take and incidental harassment regulations 
provide that if oil and gas development may affect subsis-
tence harvest, companies have the option to consult or, for 
some regulations, must consult with affected Native com-
munities and develop a Plan of Cooperation (POC) to 
minimize and mitigate these effects.117 The POC is submit-
ted as part of an application for an Incidental Take Autho-
rization or IHA. NOAA then reviews the application and 
determines whether the proposed activity will negatively 
impact subsistence resources, among other impacts. Thus, 
although consultation is involved, it is the oil or gas com-
pany—not the federal agency—that engages with the tribe 
for consultation.118 Requirements for peer review of moni-
toring and reporting also provide some community input 
into oil and gas activities’ effects on marine resources in the 
Arctic.119 Peer review of monitoring plans occurs annually 
at the Arctic Open-Water Meeting.120

4.	 The Magnuson-Stevens Fishery Conservation 
and Management Act

Alaska Natives have long relied upon fisheries as a key 
subsistence resource.  Although rural residents of Alaska, 
including Alaska Natives, have a subsistence priority under 
ANILCA, the Magnuson Stevens Fishery Conservation 
and Management Act does not explicitly require any con-
sideration of subsistence, nor does it impose tribal consul-
tation requirements in the Act.121 It only provides that the 
public be given an opportunity to comment during the 
development of a plan, amendment, or regulation.122 It also 
gives stakeholders an opportunity to be appointed to the 
Council and participate on various committees, although 
the statute does not call for members with knowledge of 
subsistence resources.123

5.	 The Outer Continental Shelf Lands Act

OCSLA governs both oil and gas and renewable energy 
development on the outer continental shelf.  Both forms 
of development can impact the trust (or subsistence) 

117.	MMPA §101(a)(5)(A)-(D) sets out the overall requirements for inciden-
tal take regulations; 50 C.F.R. §§18.111-119; 18.121-129 cover incidental 
take of polar bears and Pacific walruses in the Chukchi and Beaufort Seas; 
50 C.F.R.  §§216.101-216.108 are incidental harassment authorization 
regulations for Arctic waters.

118.	50 C.F.R. §18.27; 50 C.F.R. §216.104(12).
119.	50 C.F.R. §216.108(d).
120.	NOAA Fisheries, Arctic Open Water Meeting, http://www.nmfs.noaa.gov/

pr/permits/openwater.htm (last visited Aug. 14, 2013).
121.	However, under the Convention Between Canada and the United States of 

America for the Preservation of the Halibut Fishery of the Northern Pacific 
Ocean and Bering Sea, managed internationally by the International Pacific 
Halibut Commission, and implemented by the Northern Pacific Halibut 
Act of 1982 (16 U.S.C.  §§773-773k; Pub.  L.  No.  97-176, as amended, 
the NPFMC administers a subsistence halibut program. National Marine 
Fisheries Service, Alaska Regional Office, “Subsistence Halibut Fishing in 
Alaska,” available at http://alaskafisheries.noaa.gov/ram/subsistence/hali-
but.htm.

122.	16 U.S.C. §§1852(h)(3), (i)(2)(D).
123.	16 U.S.C. §1852; National Marine Fisheries Service Response to NMFS 

and Tribal Representatives Workgroup Meeting Report and Recommenda-
tions at 7 (Nov. 9-10, 2009); 16 U.S.C. §1852(i)(2)(D).

resources of tribes. The statute does not require consulta-
tion with tribes for oil and gas development, although pro-
visions that call for state and local government input could 
include tribal input.  In contrast, newer statutory provi-
sions governing renewable energy development require 
tribal consultation.

For oil and gas development, OCSLA sets out various 
opportunities for third parties to provide input.  These 
include requirements for public comment, input from 
states and local governments, consultation with parties 
with interests in the outer continental shelf, and cooper-
ative agreements with states.  While the statute does not 
specifically require consultation with tribes, Alaska tribes 
could potentially participate in several of these opportuni-
ties, as they are members of the public, local governments, 
and parties with interests in the outer continental shelf.

During the development of five-year plans for oil and 
gas development, states and affected local governments, 
as well as other interested parties, may submit comments 
on the plans.124 Before approving a proposed five-year 
plan for offshore oil and gas development, the Secretary 
is required to explain to the president and Congress “why 
any specific recommendation of . . . a State or local gov-
ernment was not accepted.”125 A caveat to this provision 
is that local governments must first submit their recom-
mendations to the governor of the state.126 The state may 
therefore place its interests, which may not be consistent 
with those of local governments, ahead of the requests of 
local governments.

OCSLA also allows for periodic consultation with les-
sees, state and local governments, and those involved in 
activities on the outer continental shelf, including those 
engaged in shellfish and other fisheries.127 Although tribes 
are governments and have subsistence resource interests on 
the outer continental shelf, regulations have implemented 
this provision narrowly, providing only for an advisory 
board comprised of oil and gas interests, and for following 
the public notice requirements during the development of 
the five-year plan.128

Following completion of the five-year plan, BOEM 
defines sale areas and issues leases.129 When making leas-
ing decisions, the Secretary must accept states’ and may 
accept local governments’ recommendations for size, 
timing, and location of proposed sales if, after an oppor-
tunity for consultation, the Secretary determines that 
the recommendations “provide for a reasonable balance 
between the national interest and the wellbeing of the 
citizens of the affected State.”130 However, any local gov-
ernment recommendations must first be submitted to the 
governor of the state.131 In addition, the Secretary may 

124.	30 C.F.R. §§556.16(a), 556.17(a).
125.	43 U.S.C. §1331(d)(2), 30 C.F.R. §556.17(c).
126.	30 C.F.R. §§556.16(a), 556.17(b).
127.	43 U.S.C. §1344(f )(4).
128.	§556.19, see OCS Advisory Board, http://ocsadvisoryboard.org/index.html.
129.	30 C.F.R. §§556.23-556.29.
130.	30 C.F.R. §556.31(b).
131.	30 C.F.R. §556.31(a).
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enter into cooperative agreements with states for a variety 
of purposes related to leasing.132 In a 2009 Resolution, 
the National Congress of American Indians unsuccess-
fully called for cooperative agreements with tribes under 
this provision.133

In contrast to oil and gas development, provisions 
concerning the granting of offshore renewable and alter-
native energy leases require the agency to “coordinate 
and consult” with “any affected Indian tribe,” as well as 
other governmental units.134 The agency must consult 
both when considering areas to lease and in developing 
measures to mitigate effects on the human, marine, and 
coastal environments.

6.	 Section 706 of the Coast Guard 
Authorization Act of 2010

Section 706(a) of the Coast Guard Authorization Act of 
2010135 requires the Secretary of Homeland Security to 
develop a tribal consultation policy for the U.S.  Coast 
Guard “to improve the Coast Guard’s consultation and 
coordination” with tribal governments “with respect to 
oil spill prevention, preparedness, response and natural 
resource damage assessment.” It also provides for the Coast 
Guard to create and fund cooperative agreements with 
tribal governments on these issues.136

7.	 The National Historic Preservation Act

The National Historic Preservation Act contains explicit 
requirements for consultation with tribes as to identifi-
cation of historic sites, and the process for determining 
their protection under the statute. Section 106 of the Act 
requires a federal agency that undertakes, spends money 
for, or issues a license for an activity that may affect a 
place or item eligible or potentially eligible for inclusion 
on the National Register of Historic Places to allow the 
Advisory Council on Historic Preservation to comment on 
the undertaking.137 Regulations that set out procedures for 
the §106 process require consultation with Indian tribes 
on undertakings that affect properties on tribal lands or, 
importantly for Alaska tribes, properties of significance to 
Indian tribes, whether or not they are on Indian land.138 
Section 800.2(c)(2) specifies procedures, including giv-
ing Indian tribes “a reasonable opportunity to identify its 
concerns,” “advise on the identification and evaluation” of 
properties, “articulate its views,” and “participate in the 
resolution of adverse effects.” It states that “consultation 
should commence early in the planning process.” In addi-

132.	43 U.S.C. §1344(e); 30 C.F.R. §581.13 provides for joint federal-state co-
operation and joint task forces.

133.	National Congress of American Indians, Resolution #PSP-09-024, Outer-
Continental Shelf Protection and Coordination (Oct. 11-16, 2009).

134.	§8(p)(4) and (7), 43 U.S.C. §1337(p)(4) and (7); 30 C.F.R. §285.211(b).
135.	Pub. L. No. 111-281, Oct. 15, 2010, 124 Stat. 2905, 33 U.S.C. §1321b.
136.	33 U.S.C. §1321b(d).
137.	16 U.S.C. §1470f. 
138.	36 C.F.R. Part 800.

tion, the agency shall consult with representatives deter-
mined by tribes. These requirements are similar to but more 
specific than the policies of EO 13175, although several 
agency policies also contain specific procedures. Unlike the 
policies of the Executive Order, however, the NHPA con-
sultation regulations may be enforced by courts.

III.	 Key Elements of Consultation

Building from the relevant legal framework and some of the 
ways that Alaska Natives can engage in cooperative gover-
nance, this part turns back to consultation specifically to 
explore key elements of the process and the approaches that 
agencies take to satisfy them.

Therefore, the following synthesis summarizes key ele-
ments of consultation and uses these elements to compare 
federal agency policies.  The authors identified these ele-
ments by reviewing the requirements of EO 13175 and con-
sidering other published suggestions that tribes have made 
for improvements to consultation procedures,139 including 
the report Tribal Consultation: Best Practices in Historic 
Preservation (Best Practices Report).140 Although the Best 
Practices Report addresses consultation that is required by 
regulation, the analysis is applicable to best practices for 
government-to-government consultation under the Execu-
tive Order. Tribes’ comments on the implementation of the 
Executive Order identify similar needs. In all, the authors 
focused on the following six key elements: (1) including the 
right participants; (2) engaging in meaningful information 
exchange; (3) creating a timely and early process; (4) estab-
lishing a flexible and collaborative process; (5) creating an 
accountable process; and (6) ensuring adequate resources. 
Several elements are interrelated; in particular, timing and 
process affect the extent to which meaningful information 
is exchanged.

139.	National Congress of American Indians, Background and Recommenda-
tions on Tribal Consultation and Government-to-Government Coordi-
nation, submitted to Secretary Locke (Dec. 11, 2009); NMFS and Tribal 
Representatives Workgroup Meeting Report and Recommendations, Nov. 
9-10, 2009 [hereinafter Tribal Representatives Workgroup]; National Con-
gress of American Indians, White House Meeting With Tribal Leaders: 
Background Paper on Tribal Consultation and Tribal Sovereignty (2009) 
[hereinafter White House Meeting Background Paper]; National Congress 
of American Indians, Final Federal Consultation Recommendations (2010); 
Department of Homeland Security Plan to Develop a Tribal Consultation 
and Coordination Policy Implementing Executive Order 13175 (Mar.  1, 
2010) [hereinafter DHS Plan] (summarizes input received from tribes about 
consultation challenges and needs).

140.	National Association of Tribal Preservation Officers, Tribal Con-
sultation: Best Practices in Historic Preservation (May 2005), avail-
able at http://www.nathpo.org/PDF/Tribal_Consultation.pdf [hereinafter 
Best Practices Report].
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A.	 Including the Right Participants

As previously described, EO 13175 specifies that “tribal 
officials,” defined as “elected or duly appointed officials 
of Indian tribal governments or authorized intertribal 
organizations,”141 are to be involved in government-to-
government consultation. This means that tribes may be 
represented in consultations individually or as part of a 
larger tribal organization. Consultation is also extended 
by statute to ANCSA corporations. For ANCSA corpo-
rations, for example, DOI policy requires consultation 
with ANCSA corporation officials or designees, defined 
as “official[s] or ANCSA member[s] designated in writing 
by an ANCSA corporation.”142

EO 13175 requires agencies to designate tribal consul-
tation officials to coordinate the consultation program 
for the agency, but does not require a particular agency 
official to engage in the actual consultation. In practice, 
multiple agency personnel may be engaged in consulta-
tion decisions.143

The Best Practices Report summarizes the results of 
surveys of agency staff and tribal officials engaged in 
consultation. Its authors concluded that an agency tribal 
liaison contributes to the success of the consultation pro-
cess.144 Also, tribes and some agencies agree that, in addi-
tion to using a tribal liaison, agencies should contribute 
a subject matter expert to the consultation process, along 
with persons with authority to make decisions and imple-
ment policy.145

B.	 Engaging in Meaningful Information Exchange

EO 13175 requires that the consultation process enable tribal 
officials to contribute “meaningful” input. Tribal summary 
impact statements, required in some circumstances, are to 
recognize and respond to tribal concerns.146 The quality of 
the information exchanged between agencies and Alaska 
Native entities is thus a key part of the Executive Order. 
Meaningful input requires the exchange of information 
before a consultation meeting and is related to the elements 
of timing and process. The Best Practices Report found that, 
for consultation to be successful, agencies should provide 
full information about proposed agency action to tribes and 
ANOs before consultation.147 An initial notice about a con-
sultation opportunity should provide sufficient detail about 
the scope of the subject matter at issue that the tribes can 
make a decision on whether to participate in consultation, 

141.	EO 13175, §1(d), supra note 1.
142.	Department of the Interior Policy on Consultation With Alaska Native Claims 

Settlement Act (ANCSA) Corporations (Aug.  10, 2012) [hereinafter DOI 
ANCSA Corporation Policy], available at http://www.doi.gov/news/press-
releases/Interior-Announces-Consultation-Policy-for-Alaska-Native-Cor-
porations.cfm.

143.	For example, DOI tribal consultation policy identifies appropriate officials 
as those who are knowledgeable, are authorized to speak for the Depart-
ment, and have decisionmaking authority.

144.	Best Practices Report, supra note 140.
145.	Tribal Representatives Workgroup, supra note 139.
146.	EO 13175, §5, supra note 1.
147.	Best Practices Report, supra note 140, at 144.

request technical assistance, and submit additional ques-
tions.  Tribes should also have substantial opportunity to 
contribute information and concerns. They have suggested 
that the exchange of information and ideas be comparable 
to agencies’ dealings with a state.148

TEK has become an increasingly important part of 
the consultation process, although the Executive Order 
does not address it directly. It is central to issues concern-
ing subsistence resources in particular. Policies under the 
ESA and the MMPA require that decisionmakers con-
sider TEK (which also has been referred to as traditional 
knowledge and wisdom or local and traditional knowl-
edge) during consultation and decisionmaking.149 EPA, 
NMFS, BOEM, and the Coast Guard also have devel-
oped policies or practices requiring the use of TEK.150 A 
study by the U.S. Geological Survey stressed the impor-
tance of traditional knowledge to oil and gas development 
in the Arctic.151 Under the MSA, Congress created a pilot 
program that incorporates traditional knowledge in fish-
eries decisions. Finally, Alaska Natives have requested that 
they be allowed to contribute TEK to the scientific stage 
of decisionmaking.152

C.	 Creating a Timely and Early Process

EO 13175 requires consultation to be “timely,” and to 
begin “early” in the process. Timeliness will vary based on 
the issue involved, the time line of the action, and the cal-
endars of both Alaska Natives and agencies. For example, 
timing should take into account subsistence hunting cal-
endars. In addition to addressing timeliness generally, ini-
tiating processes early is particularly important to ensure 
that consultation can meaningfully affect the outcome of 
the decision.

When agencies develop regulations that impose sub-
stantial costs on tribes or preempt tribal law, EO 13175 

148.	Tribal Representatives, Workgroup, supra note 139.
149.	See, e.g., Secretarial Order 3225 (consultation policy for ESA §10(e) con-

cerning subsistence uses of endangered or threatened species in Alaska), 
supra note 36; ESA Section 7 Consultation Handbook, “Coordination 
With Tribal Governments,” §2.6; Memorandum of Agreement for Nego-
tiation of MMPA Section 119 Agreements; and Magnuson-Stevens Act 
§305(j)(2)(E), 18 U.S.C.  §1855(j)(2)(E).  Unless the definition requires 
that the different terms be considered separately, this Article refers to all of 
these considerations as TEK or “traditional ecological knowledge.”

150.	EPA’s Tribal Strategy: Partnership to Improve Environmental Decisionmak-
ing in Indian Country and Alaska Native Villages promotes the use of TEK; 
Report to Congress: U.S. Coast Guard Polar Operations FY 2008 (Coast 
Guard makes statement that TEK is important part of its work); Alaska 
Groundfish Fisheries: Final Programmatic Supplemental Environmental 
Impact Statement ES-25 (2004) (TEK is to be incorporated into fisheries 
management); Bureau of Ocean Energy Management, Regulation and En-
forcement, Alaska OCS Region, U.S. Chukchi Sea Planning Area, Oil and 
Gas Lease Sale 193 in the Chukchi Sea, Alaska, Revised Draft Supplemental 
Environmental Impact Statement, OCS EIS/EA BOEMRE 2010-034; see, 
e.g., inclusion of TEK regarding impacts of development on marine mam-
mals and subsistence resources in Final Supplemental Impact Statement, 
Chukchi Sea Planning Area Oil and Gas Lease Sale 193 in the Chukchi Sea, 
Alaska, OCS EIS/EA, BOEMRE 2011-041.

151.	U.S. Geological Survey, An Evaluation of the Science Needs to Inform De-
cisions on Outer Continental Shelf Energy Development in the Chukchi 
and Beaufort Seas, Alaska Circular 1370 (2011).

152.	Tribal Representatives Workgroup, supra note 139.
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requires that the agency has “consulted with tribal officials 
early in the process of developing the regulation.”153 In addi-
tion to specific requirements of the Executive Order, the 
Best Practices Report recommended that agencies engage in 
an early effort to identify issues of concern to tribes: hav-
ing tribes participate in setting the agenda and planning 
the consultation; establishing multiple contacts beginning 
early in the process; and continuing through the decision-
making process. Tribes also have suggested that consulta-
tion include early informal scoping to address tribal issues 
before defining federal action, so that the agency incor-
porates tribal viewpoints in its consideration of actions.154 
However, challenges exist. As stated by the National Con-
gress of American Indians, early consultation can be chal-
lenging because proposals are not yet formulated, while 
later consultation may occur too late in the process when 
decisions are already made.155

D.	 Establishing a Flexible and Collaborative Process

When tribal self-government, tribal trust resources, or 
Indian tribal treaty or other rights could be affected by pro-
posed regulations, EO 13175 states that agencies should 
use consensual mechanisms, including negotiated rulemak-
ing, when appropriate.156 As stated by the National Con-
gress for American Indians, “tribal consultation should be 
redefined as a process of decisionmaking that works in a 
cooperative process toward reaching a consensus before a 
decision is made or an action is taken.”157 The Best Prac-
tices Report found that consultation was most successful 
when there was an ability to come to consensus or final 
resolution in an agreement, although a consultation could 
still be successful even without consensus or an agreement. 
Tribes have sought to reach a mutually agreeable under-
standing that acknowledges the interests of both federal 
and tribal governments.

The Best Practices Report also found that an effective 
process that complies with the spirit of the consultation 
requirement requires flexibility that maintains the goal 
of a collaborative approach to the issues.158 Similarly, the 
National Congress for American Indians noted that formal 
consultation should be combined with informal discus-
sions to help agencies understand tribal issues.159

Some suggest multiple consultation venues, formal and 
informal meetings, and meetings at regional levels, at sub-
regional levels, and with individual tribes. Several recom-
mendations reflect the need to have face-to-face meetings, 
along with other meetings that are carried out by confer-
ence call or by webinar.160

153.	EO 13175, §5(b)(1) and (c)(1), supra note 1 (emphasis added).
154.	National Congress of American Indians, White House Meeting Background 

Paper, supra note 139.
155.	White House Meeting Background Paper, supra note 139.
156.	EO 13175, supra note 1, §5(d).
157.	White House Meeting Background Paper, supra note 139.
158.	Best Practices Report, supra note 140; White House Meeting Back-

ground Paper, supra note 139.
159.	White House Meeting Background Paper, supra note 139.
160.	See, e.g., DHS Plan, supra note 139, at 3.

E.	 Creating an Accountable Process

EO 13175 requires each agency to have “an accountable 
process.” When practical and permitted by law, EO 13175 
calls upon agencies to produce a tribal summary impact 
statement that documents tribal concerns raised in the 
process and the agency’s responses to them, along with 
written communication exchanged.161 However, for other 
actions, it does not require that the agency explain to tribes 
how their input was used.  Many reports that document 
tribal concerns indicate that tribes are frustrated by the 
lack of accountability in the consultation process.  For 
example, in the Department of Homeland Security’s effort 
to get input from tribes about its consultation policy, it 
noted that tribal leaders are frustrated by the significant 
time that tribes dedicate to consultation and the apparent 
lack of consideration of tribal recommendations—a reflec-
tion, in part, of the lack of accountability mechanisms in 
place.162 Tribes seek adequate notice, accountability, and 
tracking mechanisms,163 and that the agency follows up 
with tribes to explain how it used the results of the consul-
tation in its final decisions.164

F.	 Ensuring Adequate Resources

EO 13175 does not address funding for consultation. The 
Best Practices Report and many tribal leaders call for ade-
quate resources for tribes to support meaningful consulta-
tion.165 In particular, the agency should provide sufficient 
resources for travel and/or hold meetings or consultation 
on tribal land.166 Some tribes also suggest that consulting 
agencies fund tribal participation and provide alterna-
tive means to ensure that tribal leaders can participate.167 
Adequate resources are necessary for consultation to allow 
satisfactory participation, information exchange, a collab-
orative process, and accountability.

IV.	 Comparing Agency Consultation 
Policies

A.	 Overview of Agency Policies

Pursuant to the requirements of EO 13175 and the presi-
dential memorandum, federal agencies have been develop-
ing overarching tribal consultation policies. Such policies 
apply to all departmental or agency actions in which there 
are tribal implications, not only those for which there are 
statutory requirements to consult. These policies are sum-
marized in the table below.

161.	EO 13175, §5; see supra note 1; see NMFS rules, supra note 17.
162.	DHS Plan, supra note 139, at 2.
163.	DHS Plan, supra note 139, at 3.
164.	Tribal Representatives Workgroup, supra note 139.
165.	Best Practices Report, supra note 140; Tribal Representatives Work-

group, supra note 139; DHS Plan, supra note 139, at 3
166.	Tribal Representatives Workgroup, supra note 139.
167.	Id.
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ELEMENTS OF 
CONSULTATIONa1

 

DOI tribal 
policyb2

 

DOI ANCSA 
corporation 

policyc3

Dept. of 
Homeland 
Securityd4

U.S. 
Environmental 

Protection 
Agency (EPA)e5

DOC tribal 
policyf6

 

Federal 
Subsistence 

Board 
(tribal policy) g7

DEFINITION OF 
CONSULTATION

“a deliberative process that aims 
to create effective collaboration 
and informed Federal decision-
making. Consultation is built 
upon government-to-government 
exchange of information and pro-
motes enhanced communication 
that emphasizes trust, respect, and 
shared responsibility. Communica-
tion will be open and transparent 
without compromising the rights of 
Indian tribes or the government-to-
government consultation process” 
(consultation defined in tribal policy 
and adopted by corporation policy)

the “direct, 
timely, and inter-
active involve-
ment of Indian 
Tribes regard-
ing proposed 
Federal actions 
on matters 
that have Tribal 
Implications”

“a process of 
meaningful 
communication 
and coordina-
tion between 
EPA and tribal 
officials prior 
to EPA taking 
actions or imple-
menting deci-
sions that may 
affect tribes”

“accountable 
process ensur-
ing meaningful 
and timely input 
from tribal offi-
cials on Depart-
ment policies 
that have tribal 
implications” 
(EO definition)

“a direct 
two-way
communication 
conducted in 
good faith to 
secure meaning-
ful participation 
in the decision-
making process 
to the full extent 
allowed by law. 
The Board will 
consider and 
respond to the 
Tribes’ concerns 
brought forth 
through the con-
sultation process 
(as defined in 
this policy) 
before making 
final decisions”

PARTICIPANTS
Tribal liaison or 
similar

Tribal gover-
nance officer 
and tribal liaison 
officers

Refers to DOI 
Policy on Con-
sultation with 
Indian Tribes

Tribal liaison Designated con-
sultation official; 
tribal consulta-
tion advisors

Tribal consulta-
tion official; 
head of oper-
ating units to 
coordinate

OSM Native 
liaison Board 
members 

Agency 
participants

Appropriate official who is knowl-
edgeable, authorized, and exercises 
delegated authority

Typically local 
level personnel

No specific 
provisions

Designated 
officials 

Federal land 
managers

Tribal/intertribal 
organization/ 
ANCSA corpora-
tion participants

Appropriate 
tribal officials 
(designated in 
writing by tribe 
to represent it); 
in some cases 
Tribal Leader 
Task Force con-
vened by the 
agency

Appropriate 
ANCSA corpo-
ration officials 
(designated 
in writing by 
an ANCSA 
corporation)

Tribal govern-
ments, which 
include Indian 
Tribes and 
Alaska Native 
Villages under 
ANCSA Tribal 
officials

Tribal officials Appropriate 
tribal officials; 
tribes

Tribes ANCSA 
corporations

INFORMATION 
EXCHANGE

Adequate notice 
required, includ-
ing sufficient 
detail for tribes 
to “fully engage” 
in consultation

Refers to Policy 
on Consulta-
tion with Indian 
Tribes, with 
adjustments for 
status of ANCSA 
corporations

Notice to tribes 
gives “suf-
ficient detail” 
about proposed 
decision; DHS 
receives input 
from Tribal 
Governments

Initial notice 
should pro-
vide sufficient 
information for 
tribes to decide 
whether to 
continue and to 
provide input

Reasonable 
effort to iden-
tify and provide 
timely and accu-
rate information 
for consultation 

Ensure two-way 
exchange on 
regulatory pro-
posals, after pro-
posals analyzed 
by federal staff, 
advisory council, 
and Federal Sub-
sistence Board 
(FSB) meetings

Figure 2
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ELEMENTS OF 
CONSULTATIONa1

 

DOI tribal 
policyb2

 

DOI ANCSA 
corporation 

policyc3

Dept. of 
Homeland 
Securityd4

U.S. 
Environmental 

Protection 
Agency (EPA)e5

DOC tribal 
policyf6

 

Federal 
Subsistence 

Board 
(tribal policy) g7

TIMING Consultation 
early in the plan-
ning process and 
during the pro-
posal develop-
ment stage; take 
into account 
the input of 
tribes in planning 
timeline; when 
receive request 
from tribes

Follows tribal 
consultation pol-
icy, with adjust-
ments for unique 
status of ANCSA 
corporations

Consultation as 
early as reason-
ably possible in 
decisionmak-
ing process; 
consultation 
required before 
adopting poli-
cies or regula-
tions with tribal 
implications

Consultation 
early enough 
to be meaning-
ful in deciding 
whether, how, 
and when to 
act on deci-
sion; continued 
consultation 
during proposal 
development

Policy does not 
specify timing of 
consultations, 
except that 
ongoing commu-
nication is part 
of relationship; 
Department to 
make reason-
able efforts to 
respond to tribal 
requests; and 
tribes should 
have enough 
time to prepare 
and submit views 

Communication 
is timely in order 
to “maximize 
opportunities 
to provide input 
to the Board’s 
decisions”; early 
notification and 
respect for tribal 
timeframes; 
when receive 
request from 
tribes

FLEXIBLE AND 
COLLABORATIVE 
PROCESS

May include 
negotiated rule-
making, tribal 
leader task force, 
series of open 
tribal meetings, 
and single meet-
ings; process 
should maximize 
the opportunity 
for tribal input 
and account for 
departmental 
schedules and 
tribal timelines

Refers to Policy 
on Consulta-
tion with Indian 
Tribes, with 
adjustments 
for unique sta-
tus of ANCSA 
corporations

Flexible: Can 
be with local 
tribal officials 
or involve larger 
workgroups 
or national 
meetings to 
be determined 
by DHS offi-
cials and Tribal 
Governments

Flexible—how 
consultation 
occurs should 
be based on 
the particular 
action under 
consideration

Coordinates 
with tribal offi-
cials to plan 
process, which 
can include for-
mal and informal 
meetings, letters, 
conference calls, 
webinars, on-site 
visits, or partici-
pation in regional 
or national 
events; reason-
able efforts to 
accommodate 
tribal requests

Flexible—con-
sider all aspects 
of the issue in 
planning

ACCOUNTABILITY Annual reporting 
requirements; 
may have post-
consultation 
review process 
in which it invites 
tribal input

Refers to Policy 
on Consulta-
tion with Indian 
Tribes, with 
adjustments 
for unique sta-
tus of ANCSA 
corporations

Incorporate 
tribal input into 
final decision; 
communicate 
decision to 
tribes.

For each consul-
tation, agency 
provides written 
document to 
tribes to explain 
how concerns 
taken into 
account

Written docu-
ment after 
consultation 
that summarizes 
communication 
and responds to 
tribal concerns

Yearly evaluation 
of the consulta-
tion process, 
with tribal input

a.	 The consultation element related to ensuring adequate resources is not included here, since the existing policies do not specifically address funding needs.
b.	 Secretary of the Interior, Department of the Interior Policy on Consultation With Indian Tribes (Dec. 1, 2011), available at http://www.doi.gov/cobell/upload/FINAL-

Departmental-tribal-consultation-policy.pdf [hereinafter DOI Consultation Policy]. DOI has a separate policy for Alaska Native Corporations.
c.	 DOI ANCSA Corporation Policy, supra note 141.
d.	 Published May 11, 2011, available at https://www.dhs.gov/sites/default/files/publications/DHS%20Tribal%20Consulation%20Policy%20Final%20PDF.pdf.
e.	 EPA Policy on Consultation and Coordination With Tribes (May 4, 2011).
f.	 Tribal Consultation and Coordination Policy for the U.S. Department of Commerce, 78 Fed. Reg. 33331 (June 4, 2013) [hereinafter DOC Consultation 

Policy].
g.	 Federal Subsistence Board Government-to-Government Tribal Consultation Policy (May 9, 2012), available at http://alaska.fws.gov/asm/pdf/consult/tribal.pdf. ANCSA 

Corporation policy under development.
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The following section explores in more detail how 
agency policies address the different consultation elements 
described in the previous section.

B.	 Including the Right Participants

The issue of who consults, both from the tribal perspec-
tive and the agency perspective, is an important and 
complex one.

1.	 The Tribal Entities Involved

First, the structure of Alaska Native communities and their 
representatives is complex. More than 200 villages are des-
ignated as individual tribes, multiple ANOs are involved 
in co-managing tribal trust (or subsistence) resources and 
may have consultation agreements with federal agencies, 
Alaska Native corporations have consultation authority, 
and regional nonprofits and other regional tribal entities 
may have consultation authority.

While the number of potential consultations may 
be limited in part by the breadth of the decision being 
made—e.g., a federal decision may only affect a single 
type of resource found in one or a few villages—federal 
agencies may need to engage in consultation with three 
different types of entities: consultation with village 
tribal councils; consultation with Alaska Native cor-
porations; and consultation with intertribal organiza-
tions. And many tribal trust resources involve species 
that are migratory and are targeted by many commu-
nities.  Therefore, the potential required consultations 
could include multiple villages, intertribal organiza-
tions, and corporations.

Consistent with the special legal relationship between 
the federal government and tribes upon which consulta-
tion is based, most policies list tribes as entities with which 
they must conduct government-to-government consulta-
tion. For example, DOI consultation policy requires that 
it consult with tribes on departmental policies with tribal 
implications.168 In addition, DHS lists Alaska Native vil-
lages “defined in or established pursuant to ANCSA” as 
entities with which it must consult.

As previously discussed, an omnibus bill extended 
consultation to Alaska Native corporations (ANCSA 
corporations). DOI and the FSB both address such con-
sultation with separate policies. DOI’s ANCSA corpo-
ration policy states that, “when taking departmental 
action that has a substantial direct effect on ANCSA 
corporations, the department will initiate consultation 
with ANCSA corporations.”169

Because the definition of “tribal officials” in the Execu-
tive Order encompasses officials of “authorized intertribal 
organizations,” the requirement to consult could and 

168.	DOI Consultation Policy, supra Figure 2, note b.
169.	DOI ANCSA Corporation Policy, supra note 142, Federal Subsistence 

Board Alaska Native Claims Settlement Act (ANCSA) Corporation Con-
sultation Policy (draft), available at http://alaska.fws.gov/asm/pdf/consult/
ancsa.pdf.

sometimes does include consulting with larger multi-tribal 
entities. These entities can include both ANOs and larger 
networks of Alaska Natives, such as the Alaska Federation 
of Natives. The NMFS-Alaska Sustainable Fisheries Divi-
sion policy is to notify federally recognized tribes, regional 
nonprofits, ANCSA corporations, and local governments 
of the opportunity for consultation on proposed actions 
known to be of interest to tribes.170

In addition to overarching DOI and DOC policies, 
FWS and NMFS carry out consultation under the ESA 
and the MMPA, as discussed previously. Secretarial Order 
3225, under the ESA, requires FWS and NMFS to “con-
sult with “affected Alaska Natives, tribes, and other Native 
organizations”171 in relation to §10(e) subsistence exemp-
tion decisions. For example, FWS has consulted with the 
Alaska Nanuuq Commission on its deterrence guidelines 
for polar bears172 and obtained peer review from the Com-
mission on the status assessment and proposed listing.173

FWS and NMFS have entered into numerous co-man-
agement agreements with marine mammal ANOs under 
MMPA §119.  In addition to carrying out co-manage-
ment responsibilities, the agencies may consult on specific 
issues with Alaska Native marine mammal organizations. 
NMFS’ Alaska Region website states that its consultation 
on marine mammals is governed by the MMPA.174

Individual marine mammal co-management agreements 
also may set out specific consultation requirements.175 For 
example, the beluga whale co-management agreement 
provides that the Alaska Beluga Whale Committee and 
NMFS will consult concerning co-management issues.176 
Similarly, NOAA and the AEWC have agreed to consult 
on issues that concern the Commission through their co-
management agreement.177

170.	Alaska SFD Consultation Process, supra note 97.
171.	See supra notes 101-07 and accompanying text, for an overview of the ESA 

and consultation requirements.
172.	Dept. of the Interior, Fish and Wildlife Service, Marine Mammal Protection 

Act, Deterrence Guidelines, 75 Fed. Reg. 61631, 61635 (Oct. 6, 2010).
173.	Dept. of the Interior, Fish and Wildlife Service, Endangered and Threatened 

Wildlife and Plants; Determination of Threatened Status for the Polar Bear 
(Ursus maritimus) Throughout Its Range, 73 Fed. Reg. 20212, 28251 (May 
15, 2008).

174.	NMFS, Alaska Regional Office, Tribal Consultation in Alaska, supra note 
108.

175.	See supra notes 109-19 and accompanying text, for an overview of the 
MMPA and consultation requirements.

176.	18 U.S.C. §1388(a).
177.	Cooperative Agreement Between the National Oceanic and Atmospheric 

Administration and the Alaska Eskimo Whaling Commission (as amended 
2008) ¶ 8, specifically stating:

NOAA and the AEWC shall consult during the operation of this 
Agreement concerning the matters addressed herein as well as all 
other matters related to bowhead whales which either party believes 
are suitable for such consultation. Specifically, NOAA shall consult 
with the AEWC on any action undertaken or any action proposed 
to be undertaken by any agency or department of the Federal Gov-
ernment that may affect the bowhead whale and/or subsistence 
whaling and shall use its best efforts to have such agency or depart-
ment participate in such consultation with the AEWC.
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2.	 The Federal Agency Entities Involved

Federal agencies may include one or more of the following 
types of personnel in a consultation process: (1) participants 
with decisionmaking authority; (2) tribal liaisons that have 
established relationships with communities; (3)  technical 
experts; and/or (4) local personnel. However, the participa-
tion of these types of personnel may vary according to the 
stage of the process and the type of meeting. Furthermore, 
some agencies have specific policies or procedures about 
who should be involved in consultation, while other agen-
cies provide little information about who they expect to 
engage in a consultation process.

DOI policy provides qualifications for departmental 
officials involved in the consultation: they are to be knowl-
edgeable about the subject matter; be authorized to speak 
for the Department; and have delegated authority to make 
decisions on and implement agency actions.178

As stated in its policy, the FSB uses its Native Liaison 
in the Office of Subsistence Management as the key con-
tact for consultation with tribes, and the Native Liaison 
is tasked with assisting in consultation “as requested and 
needed.”179 The policy also calls upon federal land manag-
ers and staff with local relationships to maintain effective 
communication and coordination.180

EPA Region 10, which includes Alaska, also has a well-
defined suite of personnel involved in the consultation 
process. In its Region 10 Tribal Consultation and Coordi-
nation Procedures, EPA designates roles and responsibili-
ties for its personnel as follows:

•	 The Regional Administrator and Deputy Regional 
Administrator may be involved in consultation when 
there are significant tribal issues or a high degree of 
tribal interest.

•	 The Senior Tribal Policy Advisor advises EPA senior 
management on effective communication with tribes 
and/or participates in tribal consultations.

•	 The EPA Project Lead, the person with primary 
responsibility in an EPA action, has the primary 
responsibility for the relevant consultation process 
with support from the tribal specialists. The Project 
Lead is to inform the Tribal Specialist of activities 
that may affect the tribe.

•	 The Tribal Specialist is the main point of contact and 
source of information and support on tribal issues in 
each program office.

•	 Tribal Coordinators serve as liaisons between the 
tribes and EPA and assist in the consultation.

•	 Region 10 also has an Alaska Resource Extraction 
Tribal Policy Advisor who serves as a coordinator 

178.	DOI Consultation Policy, supra Figure 2, note b.
179.	Federal Subsistence Board Government-to-Government Tribal Consultation 

Policy, supra Figure 2, note g, at 3.
180.	Id.

for consultation and community involvement when 
large-scale resource extraction projects are at issue.181

C.	 Engaging in Meaningful Information Exchange

Information exchange is an important component of the 
consultation process, and agency policies, for the most 
part, provide little clarity about what information is shared 
and how the information is shared. For example, NMFS 
Alaska Region, Sustainable Fisheries Division, calls for 
the agency to e-mail, mail, or fax relevant information in 
advance of the consultation and answer questions about 
the information in informal telephone conversations, but 
the Division does not indicate what type of information is 
typically shared or the format of information.182 The FSB 
states that information includes (but is not limited to) tra-
ditional knowledge, research, and scientific data.183

EPA Region 10 tribal consultation procedures provide 
more detailed direction for information exchange. They 
call upon the points of contact (tribal and federal) to dis-
cuss what information each party will need for the consul-
tation and state that the parties should share technical and 
factual information whenever possible.184 They recognize 
that tribes and EPA may wish to designate technical points 
of contact to discuss data and findings in advance of a con-
sultation meeting that includes decisionmakers.185 The pro-
cedures also recognize that tribes may lack the resources 
necessary to conduct a legal and technical review and 
that it may be beneficial to host a technical meeting or 
workshop.186 Furthermore, EPA notes that the Agency 
may not be able to meet tribal expectations, so it encour-
ages clarifying the consultation process to help address 
this challenge.187

D.	 Creating a Timely and Early Process

EO 13175 requires that consultation procedures allow for 
“timely” input by tribal officials. When regulations impose 
substantial costs on tribes or preempt tribal law, the Execu-
tive Order specifically requires agencies to consult “with 
tribal officials early in the process of developing the pro-
posed regulation.”188 Most departmental and agency poli-
cies reviewed recognize that consultation should take place 
early in the process. EPA Region 10 policy states that ini-
tial consultation should take place early enough so tribes 
can potentially affect the action or decision; this “will often 
involve notifying a tribe of an expected action or decision.” 
DOI policy calls for consulting as early as possible when 

181.	U.S. EPA, EPA Region 10 Tribal Consultation and Coordination Proce-
dures, EPA 910-K-12-002, 6-7 (2012) [hereinafter EPA Region 10 Consul-
tation Procedures].

182.	Alaska SFD Consultation Process, supra note 97.
183.	Federal Subsistence Board Government-to-Government Tribal Consultation 

Policy, supra Figure 2, note g, at 3.
184.	EPA Region 10 Consultation Procedures, supra note 181, at 13.
185.	Id. at 14.
186.	Id.
187.	Id.
188.	EO 13175, supra note 1, §5(b)-(c).
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considering an action with tribal implications. DHS pol-
icy tells federal actors to contact tribes as early as is rea-
sonably possible in the decisionmaking process. The FSB 
policy states that information-sharing should occur early 
and often.

In addition, most agency policies call for consulta-
tion and communication throughout the consultation 
process.  Agencies vary as to the extent to which they 
spell out when and how to engage. Some agencies have 
robust declarations of their process and are developing 
consultation procedures that provide further detail about 
the agencies’ approaches to timing. Both DOI and EPA 
emphasize that consultation should take place through-
out the policymaking process. DOI provides an example 
of a more robust approach.  It divides consultation into 
three stages: (1)  the initial planning stage, which calls 
upon the agency to consult with tribes “as early as possi-
ble when considering a Departmental Action with Tribal 
Implications”; (2) the proposal development stage, which 
calls upon the agency to maximize the opportunity for 
timely input at this stage and develop a process with the 
tribes that considers tribal structures, traditional needs 
and schedules; and (3)  the implementation of the final 
federal action stage, which allows for a post-consultation 
review process.189

In addition to describing “early” consultation, EPA 
Region 10’s consultation procedures also consider tim-
ing more fully, including taking into account fishing and 
hunting seasons. They adopt the following approaches:

•	 Provide another communication opportunity “far 
enough along in the process that EPA can provide 
significant detail about the decision or action the 
Region is considering.” Ideally, it would “have active 
communication throughout the data gathering and 
decision process about the scope and nature of con-
sultation that the tribe desires.”

•	 Consider timing of tribal elections and fishing, 
hunting, and gathering seasons when schedul-
ing consultation.190

The FSB states that consultation should take place 
throughout the process of developing the policy, regula-
tion, or proposed legislation. FSB policy identifies several 
points in the process of developing a rule when consulta-
tion should take place: when rules are proposed; after an 
initial expert (“Team”) review; during Regional Advisory 
Council meetings; and during FSB meetings.

More generally, DOC policy calls for “ongoing com-
munication” as a regular part of the government-to-gov-
ernment relationship. The Department and its units are 
to engage in an ongoing dialogue, and they are to “make 
every effort to provide timely and accurate information 
for consultation.191

189.	DOI Consultation Policy, supra Figure 2, note b..
190.	EPA Region 10 Consultation Procedures, supra note 181.
191.	DOC Consultation Policy, supra Figure 2, note b.

A special issue as to timing occurs with the applicability 
of consultation requirements to the North Pacific Fishery 
Management Council. The MSA gives the primary author-
ity for developing fishery management plans (FMPs) to 
regional fishery management councils, which submit pro-
posed FMPs to NMFS. NMFS may approve, disapprove, 
or partially approve the plans. Alaska’s federal marine fish-
eries are covered by the North Pacific Fishery Management 
Council (NPFMC).  The Council has taken the position 
that EO 13175 does not apply to it because it does not 
have the status of a federal agency.  Instead, the Council 
has developed a stakeholder involvement policy.192 To carry 
out the policy, in August 2009, it convened a Rural Com-
munity Outreach Committee, which is to arrange for com-
munication with rural communities on an ongoing basis. 
It has also created outreach plans for specific proposals.193 
NMFS conducts consultation after the NPFMC submits 
the proposed FMP to it, although it has also participated in 
some of the outreach meetings. With this regulatory struc-
ture, there is an issue as to whether consultation can take 
place “early” in the development of the regulation when 
formal consultation actually takes place after development 
of the proposed plan.

E.	 Establishing a Flexible and Collaborative Process

1.	 Initiating the Consultation Process

Usually, agencies indicate that either the tribe or the agency 
can initiate the consultation process.  For example, the 
NMFS Alaska Region, Sustainable Fisheries Division, con-
sultation process acknowledges that either the Sustainable 
Fisheries Division or a tribe can initiate the consultation 
process.194 NMFS initiates its consultation after it receives 
a proposed regulation from the North Pacific Fishery Man-
agement Council. Similarly, the FSB states that a tribe or 
the Board can initiate consultation.195

EPA Region 10’s consultation procedures provide 
some recommendations for how to address a consultation 
request from a tribe. They call for the request to be for-
warded to the appropriate program officer, who should 
acknowledge receipt of the request within two weeks 
of receiving it.196 The program office should respond to 
the letter “in a reasonable time” and notify appropriate 
tribal personnel.

192.	Statement of Organization, Practices, and Procedures of the North Pacific 
Fishery Management Council Sect.  3.10, at 12, Draft (June 20, 2008); 
North Pacific Fishery Management Council, Groundfish Policy Workplan 
at 2 (revised February 2008); Summary and Results of Outreach Plan for 
DEIS on Chinook Salmon Bycatch in the Bering Sea Pollock Fishery (April 
2009).

193.	North Pacific Fisheries Management Council, Proposed Community Out-
reach Plan for the Arctic FMP at 1 (Dec. 2007).

194.	Alaska SFD Consultation Process, supra note 97.
195.	Federal Subsistence Board Government-to-Government Tribal Consultation 

Policy, supra Figure 2, note g, at 3.
196.	EPA Region 10 Consultation Procedures, supra note 181, at 12.
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2.	 Means of Notifying Tribes

Several policies describe the notice of consultation that 
must be given, including DOI, EPA, Alaska Sustain-
able Fisheries Division, and DOC policies. Agencies take 
similar approaches to notifying tribes about consultation 
opportunities: the main methods of notification are hard 
copy letters, e-mails, fax, and phone calls. Agency policies 
and procedures differ in the extent to which they make an 
effort to ensure tribes have received reasonable notifica-
tion. For instance, the NMFS, Alaska Region’s Sustain-
able Fisheries Division consultation process only requires 
that tribes be notified through letters that describe the 
proposed actions.197 EPA Region 10’s consultation proce-
dure also calls for a letter to be sent to tribes; the pro-
cedure also sets forth key information to include in the 
letter.198 It further states that, when possible, the Agency 
should follow up with phone calls, e-mail, or fax to ensure 
receipt of the letter or to open the dialogue.199 If the tribe 
does not respond, the procedure recommends that the 
EPA project lead work with its tribal coordinator to reach 
out to the tribe.200

3.	 Planning the Process

Policies differ in the extent of coordination that they require 
with tribes. For example, DOI, DOC, NMFS Alaska, and 
EPA Region 10 require widely varying levels of coordina-
tion with tribal officials to plan the process. DOI policy 
states that it will make reasonable efforts to comply with 
tribes’ view as to process time line and in addressing sen-
sitive information. DOC and its units are to “coordinate 
with tribal officials to plan logistical considerations for the 
consultation.” NMFS, Alaska Sustainable Fisheries Divi-
sion requires only coordination as to date and time, and 
whether tribes would like to include other tribes, organiza-
tions, or staff. EPA Region 10 is most detailed: its policy 
advises that EPA and tribal contacts “should work together 
in order to develop a mutually acceptable approach to 
planning, preparing for, and implementing the consulta-
tion process.” The policy addresses planning for goals and 
expectations, incorporating consultation policies of tribes 
and the Agency, identifying authorized tribal officials, 
determining scope and number of meetings, consultation 
plan, meeting dates and locations, information exchange, 
and meeting facilitation.

4.	 Ways to Host Consultation

Several policies provide for different means of hosting 
consultation. The NMFS Alaska Region, Sustainable 
Fisheries Division notes that while staff sometimes travel 
to villages for consultation, consultations are usually held 

197.	Alaska SFD Consultation Process, supra note 97.
198.	EPA Region 10 Consultation Procedures, supra note 181, at 11.
199.	Id.
200.	Id. at 12.

by teleconference.201 It also may conduct outreach meet-
ings together with the Council. For example, during the 
Council’s development of the Chinook salmon bycatch 
regulations, NMFS staff participated in some of the 
Council outreach meetings.202

EPA Region 10 procedures call for leadership meet-
ings between tribal and Agency decisionmakers to be 
“held face-to-face whenever possible, preferably on tribal 
homelands.”203 It recognizes that in-person meetings 
are not always possible and, if telephone consultation is 
needed, “participants should take extra care” to ensure that 
proper protocols are followed and that tribal participants 
are given appropriate opportunity to speak.204 DOI consid-
ers the possibility of inviting tribal leaders to attend a series 
of open meetings; single meetings are considered appropri-
ate for local, regional, or tribe-specific issues.

5.	 Consensual Processes

The Executive Order states that when tribal self-govern-
ment, trust resources, or tribal treaty or other rights are 
involved, agencies should explore the possibility of con-
sensual mechanisms for developing regulations. The DOI 
policy specifies consideration of processes during proposal 
development that include negotiated rulemaking and using 
a tribal leader task force. While not mentioning negotiated 
rulemaking, EPA Region 10 policy requires staff to try to 
understand the tribe’s point of view and “make a concerted 
effort to identify solutions that do not negatively impact a 
tribe’s rights, resources and interests.”

6.	 Other Methods

The FSB calls for familiarity and use of tribes’ constitu-
tions and consultation protocols to ensure more effec-
tive consultation.

F.	 Creating an Accountable Process

In addition to the Executive Order’s requirement to cer-
tify compliance with the Executive Order to OMB, and 
in some circumstances to submit a tribal summary impact 
statement,205 agency policies may create other procedures 

201.	Alaska SFD Consultation Process, supra note 98.
202.	Bering Sea Chinook Salmon Bycatch Final EIS—December 2009, at 9, 

April 2009.
203.	EPA Region 10 Consultation Procedures, supra note 181, at 13.
204.	Id. at 16.
205.	NMFS included a tribal impact summary statement for two final fisheries 

rules in 2010. See Fisheries of the Exclusive Economic Zone Off Alaska; 
Chinook Salmon Bycatch Management in the Bering Sea Pollock Fishery, 
75 Fed. Reg. 53026 (Aug. 30, 2010) (final rule); Fisheries of the Exclusive 
Economic Zone Off Alaska; Bering Sea Subarea, 75 Fed. Reg. 41123 (July 
15, 2010) (proposed regulations); Fisheries of the Exclusive Economic Zone 
Off Alaska; Chinook Salmon Bycatch Management in the Bering Sea Pol-
lock Fishery, 75 Fed. Reg. 14016 (Mar. 23, 2010) (proposed regulations); 
and Fisheries of the Exclusive Economic Zone Off Alaska; Modified Non-
Pelagic Trawl Gear and Habitat Conservation in the Bering Sea Subarea, 
75 Fed. Reg. 61642 (Oct. 6, 2010) (final rule). For example, the final rule 
for Chinook Salmon bycatch documented the Fisheries Service’s consulta-
tion with Native groups. The Service initiated consultation at the beginning 
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for accountability. Of particular interest are requirements 
to provide a written summary to tribes of the decision, 
included in DHS, EPA, EPA Region 10, DOC, and Alaska 
Sustainable Fisheries policies.  Policies may also require 
that the written summary explain why tribal input was 
incorporated or not incorporated into the final decision. 
For instance, Alaska Sustainable Fisheries is to send a draft 
summary of the meeting, with responses to questions, to 
participants. After receiving and incorporating comments, 
a final summary is sent to participants. DOC requires that 
a formal written communication that summarizes the con-
sultation and responds to the issues and concerns be pro-
vided to tribal officials. EPA and EPA Region 10 policies 
go further in addressing tribes’ concerns that their views be 
taken into account in the final decision; the policies require 
that written feedback after consultation explains how tribal 
input was considered in the final action. DOI and FSB pol-
icies provide a level of accountability by requiring a yearly 
or ongoing review of the consultation process, and DOI 
also provides for an optional post-consultation review.

V.	 Conclusion

The federal government carries out its trust relationship 
with Native Americans and Alaska Natives in myriad ways. 
One such mechanism is government-to-government con-
sultation, as required by EO 13175 and advanced in several 
resource management statutes.  This Article explored the 
legal framework for engaging in consultation with Alaska 
Natives on matters related to offshore natural resources. 

of the EIS scoping process (after the North Pacific Fisheries Management 
Council submitted certain fisheries management alternatives). It received 12 
letters of comment from tribal representatives. The Council also conducted 
outreach meetings and open council meetings, at which “a number of tribal 
representatives and tribal organizations provided written public comments 
and oral public testimony.” 75 Fed. Reg. 53053.

Stepping back from questions about how consultation has 
occurred in practice, it provided an overview and compari-
son of legal and policy requirements in order to highlight 
the potential for the consultation process.

As described in the Article, there are several key ele-
ments that are critical to achieving consultation that mean-
ingfully integrates tribal input into decisionmaking. They 
include establishing mechanisms to ensure consultation 
brings together the right participants, including specified 
agency personnel; involving tribes early and throughout 
the decisionmaking process; and fully exchanging infor-
mation, including incorporating TEK in decisionmaking 
and providing technical support. As for how the consul-
tation is conducted, agencies and tribes should mutually 
develop a collaborative and flexible process, and agencies 
should provide feedback to tribes about how their input 
was used in the decision. As a general matter, consultation 
requires sufficient resources.  Finally, most federal agen-
cies could improve their consultation frameworks by more 
fully articulating consultation guidelines, procedures, and 
protocols, and ensuring that the policies respond to tribal 
concerns and reflect best practices.

In a perfect world, consultation would result in deci-
sions that maximize the satisfaction of all parties involved 
and affected.  In Alaska, consultation is a particularly 
important tool as federal agencies strive to find ways to 
fulfill their trust responsibilities to protect tribal interests 
and the environment, and tribes face increasing pressures 
caused by quickly changing ecosystem and socioeco-
nomic conditions.

Copyright © 2013 Environmental Law Institute®, Washington, DC. Reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.




