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Recurring Themes in 303(d) List
Litigation.
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Public Comments

40 C.F.R. 130.7(a): “The process for ... involving the
public, affected dischargers, designated areawide

agencies, and local governments in [Ilst_r_nﬂ*hﬂ\'/lDL
development] shall be clearly descri ‘ '

Continuing Planning Process (Clil, ﬁ;;;-__.i

In practice, states’ comment pra@essgs U_Sually mvolve
publishing a draft list and taking pub'ﬁb comment. They
include their comment resanSQs “in their flnalz
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Center for Biological Diversity, et al., v. U.S. EPA,
et al., No. 1:20-cv-00056 (D. Haw.)
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Center for Biological Diversity, et al., v. U.S. EPA,
et al., No. 1:20-cv-00056 (D. Haw.)

CBD commented on 2016 303(d) list with studies showing the presence of
plastics and microplastics in Hawaii waters.

State response: “At this time, the HIDOH-CWB will not Ilst rrthgoplastlcs as
a pollutant to state waters as the State does not have.a.numeric criterion
to int F-pTef"lt'S narr’atlve

1 i

e Prtaay

EPA W|thdrew its approval and requested tl;faﬁ-ﬁ“wlifﬁmﬁﬁays “assemble
and evaluate all existing and readily avajlatﬂe wai’ar uallty -related data and
information related to plastlcs in Haw w”'éterkaoéles for which the State
received data and information, and ¢ ﬁnt theresults of that ey Iuatlo
EPA.” Hawaii subrﬁﬂted a suppleméhtal aSSessment of ther. ‘
did not add anythﬂ]g to the |ISt‘_,ﬂ “"f \

EPA partlally an;x@eed (supp _,: e
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Black Warrior Riverkeeper, Inc., 2021 WL
927260 (N.D. Alabama, Mar. 11,2021)

Black Warrior Riverkeeper submitted comments critical of Alabama’s
decision to delist three segments. Riverkeeper raised concerns that (1) AL

delisted w/ fewer than the minimum number of samples « qq_:gr‘ed by its

assessment method; and (2) “Monitoring Summary” nts generated
by ADEM, which had previously concluded thatgé _ﬁ'“segments were

impaired for siltation based on elevated TDS. .= === L PR 3

ADEM had a detailed response to commen{; an _' sdhﬁ&t for dellstmg but
didn’t speak to the spemfretechmcal |ss,ue_, ' '1 -eeper ra|sed

- ""f

The litigation dragged on Iong enough that:*E‘PA recelved and ¢
state S next 303(d)J.|st In its app at EPA addressed |verke

-approval mooted |
& > . I ._ ' _H.. ale was re Hr"lah
review. 1qubeumd byt ,.--:' tate: 1_'.4 e ..r,
adequately explalned why the state’s




“Assembling,” “Evaluating,” and *“Using”
Data & Information

130.7(b)(5): Each State shall assemble and evaluate all existing
and readily available water quality-related data and information to
develop the list.... \,\,

— States “assemble” data when, through solicitation an ) aris, they gather
all existing and readily available water quality-related mférmatlon See
2006 IRG, at 30-32. E *'?’.--' AN

— States “evaluate” data when they consider whet g‘farxﬁ-ﬁgw'ﬁ’%hould be used to
make a WQS attainment status determmagtlpn a%%e reasonable and
scientifically sound data éVaIuatlon proce"cfures 2006 IRG, at 32-37.

130.7(b)(6): Each State shall prom*de documentation. . 0 support
the State's determmatlon to |IStrbT‘,th fo list.... This ﬂ":_
documentation.. .:’shall mcludg:gt" ninimum: (iii) /A rationa
decision to nahi_ ahy exjsti [ek _;__q;readily available’da
information. d:w‘ ST, o L g

~ Astateweaﬁﬁeclde not . e glevelop the lis




Potomac Riverkeeper, Inc. v. Wheeler, 2019 WL
1440128 (D.D.C. Mar. 31, 2019), aff’d No. 19-5164
(D.C. Cir. Apr. 28,2020) -




Potomac Riverkeeper, Inc. v. Wheeler, 2019 WL
1440128 (D.D.C. Mar. 31, 2019), aff’d No. 19-5164
(D.C. Cir. Apr. 28, 2020)

Riverkeeper argued that ~250 miles of the Shenandoah River should be listed based on
“photographs of algal mats, citizen testimonials outlining concerns over algal growth algal
toxin lab data, and algal bottom cover measurements.”

Virginia’s submission evaluated the data, identified some technical ¢:

The Court upheld EPA’s approval, finding that EPA rez ;'T..», ably el ged that V|rg|n|a had
“evaluated” the data and prowded an acceptable “ratb}fab foﬁh&sﬂ‘é‘c?on not to “use” the
data for listing purposes. - 1 =) _‘_\'Lp-_r’f‘*‘*
What does “evaluate” mean? 4GC F.R. 130. 7@7&5‘) =7 e

— Data and information not lgnore[d] ,.-.'-_?' -'L: w} i

— “[A]ssess the data’s rehabrllty and &gmtwance . « ;ﬁ' . B

— Arecord of collegtmg,, respondlng to,f ma’yzaqg-m“scussmg, and actlng od‘ date
information m, ™ B i :

What is an acwgﬂabh,ﬁtlonale”f -mu"@ﬂ; géta to list? 40 C 'i :n! (b) G) (ii)s
Ratlonaleg‘shl_gwd‘:bai"loglcal” o, _‘” 'F-""‘":lq, " ‘ -. L .
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— Should be grounded in “ C
- Court weuid want a*‘ nvin




Priority Rankings & Schedules

- 40 CFR 130.7(b)(4): The 303(d) List “shall include a priority ranking
for all listed water quality-limited segments still requiring TMDLS
taking into account the severity of the pollutlo uses to
be made of such waters....”

i -~ I , : ', '\:‘f :.:‘ r"
— Also “identify the pollutants causing or expected o cause violatic _' mhe X
applicable water quality standards” RN 4 et -. |
— And “include the |dent|f|cat|on'ofwaters targeted for TN ,__,1Ibpment ,D the . :
next two years.” J,_-__; o m - o v w4

',,'r-.q'_.-a' ,.-'lﬂ..--.hh“ti o

© 40 CFR 130. 7(d),;«5"‘“Schedule xar*s:ﬂbﬁnssuon ofT AL



Envtl. Law & Policy Ctr. v. US' EPA,
415 F.Supp.3d 775 (N.D. Ohio Noy. 13, 2019)
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https://www.michiganradio.org/sites/michigan/files/styles/x_large/public/201804/14873476053_8fd0aa7137_h.jpg

Envtl. Law & Policy Ctr. v. US EPA,
415 F.Supp.3d 775 (N.D. Ohio Nov. 13, 2019)

Ohio EPA assigned priority points to each impaired waterbody
based on a formula that takes into account the “presence and
severity of Human Health impairment, Recreathrrj L:{@e ﬁhpalrment
Public Water Supply impairment and Aquati e lmpalrment

The 2018 IR assigned a large number of pric nt’fl nomts to Lake Erie
but noted in a separate discussion that* ‘*@hlo EPArrnltlated TMDLs
[are] assigned a low priority for Lake Eﬁle] lleeause of voiuntary
pollution control measures In placet At ;. -

The Court seized on that Ianguarge ang“ﬁ‘\eld that ELPO
adequately stateq aclaim that@hlo,@s&gned a low prler
development to Lake Erie m‘ﬁaﬂ‘takmg into acc
factors of “sehvﬂérlty of polly o ni‘a.n;g;l “‘uses to be

— Inthe ch‘l;t‘s’wew the Complaint de

N

connecTom between a _. _"'aand the ass
_ “Because ELPC allegés, not that Ohio EPA should
hlgher priority for" eV --.:-*' , but that the

clalm



NWEA v. EPA, No. 3:21-¢cv-01136-HZ. (D. Ore.)
(ongoing) 3N
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NWEA v. EPA, No. 3:21-¢v-01136-HZ (D. Ore.)

(ongoing)
OR submitted its 2014-2020 IR to EPA, combining the priority.ranking for its
303(d) list and a TMDL submission schedule into a single document.

EPA approved OR'’s 303(d) list and acknowledged the TMDL submission
schedule.

Plaintiff sued EPA in District Court, raising 3 claims re ﬁ‘ﬁqﬁ bR 's phonty

ranking and TMDL submission schedule:
— Claim 1: APA challenge to EPA’s alleged approvg F%y,;ranklng (not approval of
303(d) list). NS M5 *;;,t;r >
— Claim 2: Claim alleging EPA falled to undertalae’a non&@é&etlonary duty arising under
40 C.F.R. § 130.7(d)(1) to determlne OR’s; 'TMDL s,uﬁhlssmn schedule.

— Claim 3: Claim alleging in the alternatlv&‘:khat ERA?falled to determine OR'’s TMDL
submission schedule and this failure was an umreasonable delay-oﬂ ¥
under the APA, and was otherwise wtvafaﬁﬁrr“bf the APA as arbitrar /, Cé
abuse of dlscretlon,“or net in acc ce with law. :

EPA filed partlaIM’rB on thes-' o 'ﬁgﬁwhlch the cou .denied
— Claim 1: Cqurﬁtaun“a EPA’s attic sti

onstituted a final age ¢x,
1"’- - '."".: T
and decll"ﬁéd 0 ctjnS|der 1e-mer| N " absence of :-'a.’;-;s
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Judicial Constructive Submission Doctrine

- By statute, EPA must approve or disapprove TMDLs
submitted by states and, if EPA dlsapproves EPA must
establish replacement TMDLs. CWA 30 ( )i

impaired waters?

- Courts have held that, |n certamt_ i
may have an obll,gatron to es’g‘a’blls{fr TMDLs when a state
doesnot . BT P

. H ‘e_lng thaat'ﬂ@“s‘taeg has “constr ively”

EP/ A ...;1 -u"'o ].H:y for EPAft appro e oF

i‘.r .‘;""‘
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Constructive Submission History

CWA enacted in 1972. States were required to start

submitting TMDLs in 1979 WX
Initially, states developed (and EPA approV '?yérpy"few
TMDLs oA RNy
Courts then developed the constructive su mission
theory RIS A .ﬁ.?:l iw“_*‘*"" el

— First artlculated m Scott V. H&mmdﬁa (7th Cir. 1984)

\."'h\..

Early construc:tive submls,g*mwggmsmns con




Constructive Submission — Extension to Individual
Impairments

* In recent years, some plaintiffs have attempted to
expand the theory to a state’s failure to establish a
TMDL for a specific impairment of a spe rf@'ater body,

YA

S‘l“*

t the con %B;uctlve
submission theory can apply to*ﬁd{wduai impairments.
No court yet, when squarely Q‘rﬁ'e_Sef;--ﬁ"\’d with the Issue,

has ruled the Other way - o o

e |

_ Sierra Club #M&Lerran@ga Wash Mar. 16, 2015‘)
- OVECv. Mc@aﬂhy(& W.\fa. Feb. 14, 2017)m.

P J--n




Constructive Submission — Extension to Individual
Impairments

Columbia Riverkeeper v. Wheeler (9th Cir. 2019)

* This case concerned a temperature TMDL fqr_ the
Columbia and lower Snake Rivers X w‘*

! :iaﬁ' ; LA
— “Where a state has failed to develop at;d 'isgaqﬁ-é ’partlcular TMDL fora
prolonged period of trme and has fg‘IfeJ to-ﬁé\'/elop a schedule and
credible plan for producmg that 'J,'HIISL l;rhas no longer S|mly failed to
prioritize this obllgatron Insteaﬁ there:has been a constructi -

submission of;no TMDL, wh|ﬁ‘tsiggér§ the EPA's me ndaf‘o |



Recent litigation involving constructive
submission

NWEA v. EPA, No. 2:19-cv-02079-BJR (W.D. Wash.) (ongoing)

Plaintiff alleges WA constructively submitted no TMDLs for Budd InIet and
Capitol Lake for multiple pollutants causing |mpa|rment

Reflects individual impairment claims for specific w.

NWEA v. EPA, No. 3:21-cv-01136-HZ (D. ﬁ(ongé_mg)

Plaintiff alleges that OR constructively sub{nrtted pné‘x 2,467 TMDLs to
EPA, encompassing “most remaining WQI,.S” h*s'ted as impaired in OR.

g . i

Complaint acknowledges_that ORis dévlelo rﬁg TMDLs, but asserts that OR
“has effectively abandoned its TMDL progxam” due to duration W eﬂéve
been listed as |mpa|red without TME).,LS being establlsh d. .

Blends elements e'?”programmjﬂc. itnd|V|duaI |mp ' SNt C air
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Anacostia River (DC) Trash TMDL -
NRDC v. EPA, 301 F. Supp. 3d 133 (D.D.C. 2018)

Challenge to EPA approval of DC/MD TMDL for trash

Court held (Chevron Step One) terms * maxm m”.and
untof trash

fhofn rrver |

Court’s ratlonale followed 2006 D. ‘I Jf“’aﬂy Ioad
- ; Pt el ‘?"‘? o :
case A P R

e e o

Court stayed its. va:catur of EPK@Vé‘bﬁroval SO TM DL
remains in effgtf:i for perrruﬁng’rgﬂurposes uniu '
elther by D‘CJMB or E L




Anacostia & Potomac River (DC) Bacteria TMDLs -

Anacostia Riverkeeper v. Wheeler, 404 F. Supp. 3d 160 (D.D.C.
2019)

*  NGOs challenged EPA'’s approval of DC bacteria TMDLs

- WQS was expressed as a 30-day geometric mean (126 MPN/1@O ‘mL),
therefore, TMDLs provided a variable daily max, depe % E cotl
discharges on previous 30 days ‘;-' "*- > . A

* Court Held #1: While a TMDL may lawfully establish differe _t*%\_/EAs_"for '
different days of a 30-day WQS averaging pe h@,ﬁf -anc
“highest possible maximums” must be st _*.inifigﬁ,;. L

*  Court Held #2: EPA regulatory langua ?@\L]h@!-'ncnterla are met water

quality will generally pmtect the des@uéted%uge’j 40 C.F.R. 1. 1.3(b))
means only that, when both the n M neaﬂcf narrative criteria;aresmet, the

deS|gnated use WL{Lbe met It Q' no

.r,’,qotl,me*an that, when the ﬁ
.&Q’re‘also met

_"EFMDL bt acatu
o, Ry ] -ﬂ_'

-----------



Deschutes River TMDLs (Washington) —

NWEA v. EPA, No. 2:19-cv-02079-BJR (W.D. Wash.)
(Ongoing)
NWEA challenged EPA’s failure to approve/disapprove 2015/2017
Deschutes TMDL submissions w/in 30 days; Court ordered EPA to act by
June 2018.

EPA approved 26 TMDLs (temperature); disapproved %&@LS WS
(temperature, sediment, pH, bacteria, and DO). Rooi i 5,

Subsequently, NWEA challenged EPA'’s fa||ure t‘élﬁh h. 37 replacement
TMDLs w/in 30 days and EPA’s approval of th:e temh’gramfe TMDLs on
several technical grounds (in addition to censtrqctlge submission claim
relating to TMDLSs for Budd Inlet and Cagfhci Lak.éjf.“

EPA established replacement TMDLS!‘% Quly{{@ZO and received public
3 - gt e

comments on these TMDLS ,n e A

In December 2020, IQWEA supplemﬁeﬁt dﬁ ts' Complaln tc replac

that EPA did not.g.slabhsh the rk c@hent TMDLs w/in 30%d8ys \

challengmg theﬁéplatcement TMDLS or
: 1'-‘& S
r “!l "‘:' "‘F

1"'-

NWEA supplemente its C 1) r;.*
replacement TMDLs.ift Noves



Gunpowder PCB TMDL - Gunpowder Riverkeeper v.
EPA, No. 20-cv-2063 (D.D.C.) (ongoing)

« In July 2020, Gunpowder Riverkeeper challenged EPA’s approval of
a PCB TMDL for the Gunpowder and Bird Rivers in Maryland.

- The complaint primarily takes issue with the TMDL,R%_\&SSIQHIHQ a
load allocation to PCBs from resuspension of botton _- egn;nent - the
major source of PCBs in the rivers. e

— The model developed by Maryland treated th ": ‘c '5 a‘-p.d sedlment as a
single system, and exchanges between themras 4 terﬁafrf’oadmgs

— The complaint alleges that bottom sedlrgé'nh:on‘s!éqtes a nonpoint source and
accordingly must be assugned a load gﬂizcatlon-‘:"

- The plaintiff brought an APA clah}n and-a CWA mandato ry
claim, alleging that EPA wolate'd.a m@'ﬁdatory duty to disz

TMDL thatfanlsﬁ@*meet C\Aﬁﬁ _gﬁfre‘ments . - #
* In Augus,t'__g_,, € cou grante .,'__As motion te'disimiss.the '
et ol e
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What is the Administrative Record?

* (1) The collection of documents and information

In the agency’s files that explains the\legal

pollcy and technlcal baS|s for an a genc s._::-,& b
2l %’*r**"» or

:'Eci,m
I-IL"" B &

* (2) A collectlon of doc,umems and inforn tion
filed with apourt in ﬁ%‘e@mﬂt that proyides§fies ~

-

basis fQ ﬁn @gen ___j,,lnlstrat deci u&_




What is the Administrative Record?

* All documents and materials considered
directly or indirectly by the demsk makgr

-k ‘.‘.’. ll.‘ﬁ- % ‘ 'h*
¥, Eaﬁm:_-: . }‘ . l\'
o el

* Includes the state’s proposed ar .”ff?iﬁ‘a*l*:-:
“action” document (li @’ﬁ DL); publlc

comments or corregb‘é@__f‘nce responses
to comrﬁaﬁts EPﬁﬁ%“" thOﬂ b




What’s the Purpose of the AR

To document that the agency considered
the relevant statutory and regul tQK,y
factors in reaching its decisie
ignore any of those factors, and éi»dld not
make a “clear error” in ﬂ‘:ﬁdgﬁﬂént Overton

Park, 401 U.S. at 416 (1971).




Why is an AR Important?

The APA (5 USC 706) and analogous state laws require
that agency actions to be consistent with statutory
authority and not “arbitrary and CaDI’IC|OL_J,_§& _&ec:smns
must be reasonable. 'Eﬁaﬂ TN

X ‘ ‘_.-}_F,
The APA provides for judicial review of flnal federal

actions based on “the whole reeérd 4 FAEN

The “full admlnlstratlve record thet was before the
[decisionmaker] at the time- he made his degisic
Overton Park, 401 U.S. @2 §1@71

“Not someﬁeW recor'_ra’&} initially in t S I€ PH'IWI O




Judge Lamberth’s Anacostia TSS TMDL Decision -
798 F. Supp. 2d 210 (D.D.C..2011)

EPA approval of a state TMDL

“The principal concern on review is whether EPA has examined the
relevant data and articulated a satisfactory explanation for its
action including a rational connection betw% actg "found

and the choices made.” "fﬂ e,
EPA must link fact that TMDL will Iead,tb 5% T,L";Sfeductlon to
choice to approve it because it will aehqeve W@S .

A court will “not supply a reasoned%aqg*or the agency s action
that the agency |tself has not glv.éﬁ |

judgment EPA Is‘“exercnsm
the reasonab&é‘bonclusm f:d; Jf.a_,;.enxerclse

e "‘w"' - 4- - L e
_quesseéb’_’,",{ o ‘@"v_'f;




Judge Armstrong’s Malibu Creek Nutrient/Sediment TMDL
Decision — 2016 U.S. Dist. LEXIS 12406 (N.D. Cal. 2016)

EPA establishment of a TMDL

“The function of the district court is to determine whether.or not as a
matter of law the evidence in the administrative. r%gehd permltted
the agency to make the decision it did.” 1% = “j_:_‘

The record confirms that EPA made “c m e Efforts to
quantify background levels of these nutrients, anc 1 used that data to
define the minimum level of nutrient enmchmgnt"*that is attainable in
the watershed.” = ,5-:'1"7‘ TN

Court also found that record surﬁéortad EPA conS|der"' 0 anc

ot --| L

modeling. ,.,-.1;’?\, | ﬁ
"The admlmsfrﬁfrve reco ' ovide:




Key 303(d) List Elements to Document
in the AR

The impaired and threatened waters still requiring TMDL(s),
pollutants causing the impairment, and priority ranking for
TMDL development (including waters targetqufér TMDL
development within the next two yearsﬁa P

Describe methodology used to devs ?tlﬁéfu% 0
Describe the data and mformatlog\‘use@j to |dent|fy waters

iIncluding a descnptlon of the e.;(tStlnq and readllv avallable
data and information used. .= = ;.;ii::-

A rationale for any deCISI ”to n@t use any eX|stm
readily avallah“é data '_. mfe?’matlon b

L3 ""."-t"

Any otheT' Feascanabl, ' .'; .: rma
as demd'ns"iratlng good caus

%




Key TMDL Elements to Document in the AR

Pollutant load set “at a level necessary to implement the
applicable water quality standards”™ — CWA 303(d)(’| )C);

40 CFR 130.7(c) SR
Identification of, and allocation of polltital 8@6}}‘0%”
point and nonpoint sources o (%ﬁ'ﬁg R

TMDL must account for ° seasonalwahéhons in- the
waterbody, €.9., temperature“ahd flow variations.

TMDL must conialn a mamm of éafetv” to ac r*r JIJ
uncertainty in’ in data or rﬁdﬂe’ljﬁ‘é -

“Reasonaﬁj‘é‘“a’““ Urariéﬁ”itoﬁprevent o_;/‘@,r locati
total IOéﬁ.ﬂ%b = ‘&1! ) e

.-""l}'t'i"l-

.‘ . -"!q'" 1‘.;;,!.“‘3:



Golden Rule for Defensible Lists and TMDL.s

Fixplain your Listing and TMDL d@éigi@ﬂg




Explain “Why?”

Avoid merely conclusory statements:

SRS
— “The TMDL provides adequat P
T4 1;‘_:&",."1": '-?..._ ..a." \'n-"-
The TMDL targetrvwll meet WQ 2 AT B R
s .; fJ‘? "%; 2 ﬁ%ﬁ%ﬁﬁJ_* 7 5

* The ff\ﬁ



Questions to Ask and Answer for Each
Element Under Review

What is the relevant statutory/regulatory
requirement? :

Did the lst or THESHIEEEY SR

Did commehtérs_d|$agrée7
What i m bas
commenters are wr



Comment Responses Are Crucial

Public comments are your best friend; they
provide a roadmap to potentlal Ig@ tion

If fully and successfullywééﬁonded to by
the state or EPA, wg"ha&ze an excelle
chance QFWInnlngﬁa_gy challe ;__- ¥ L

"" -hJ--n




Administrative Records &

Constructive Submission

* When there is an alleged constructive submission of. no
TMDLs to EPA, what is included in the admlnlstratlve
record? A '

pertaining to |nd|V|duaI TMDLs-@‘brﬂrnﬁmdual |mpa1rment
claims) is relevant -f;.e ;- %- Y3

» In contrast to afflrmahve ';MDL su.bmlssmns, o EP A "the
date of a co_, '-uctlve__ Lﬁrmiﬁon may be ndefl_ . ;,_
- submission Cha l’w Iges typiceily




Options & Possible Approaches for
Developing AR for CS.claims

* Develop a rolling administrative record, supplementing
throughout litigation when developments occur (mcludlng
submission of TMDLSs). -&;{& AREY

— May include documents summarlzmg _r
relevant TMDL development. b,

— San Francisco BayKeeperv EPA, ﬁ?& 5
2002): 2V 1 _:.': : ?’*%, =

* Reliance on EPA_deveIoped,ﬁpsumgr{ prowdlng Agency review of
the state program was not}@ﬂ abuse*of discretion. . t-'l,' Sl

nc‘y‘ﬁadlon there




Conclusion

Any Questions? N

Glazer. Thomas@e*]ba gov s
Mullee. Alexg@epa J@.‘l
ODea.Elise@epa.gc -
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